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The appointment process for judges to the U.S. Courts of Appeals has undergone
sgnificant reform in the past 25 years brought about by the increased political sdience and
policy-making role of circuit court judges. Presdent Jmmy Carter ingtituted reforms amed at
providing more independence from home-state senators in the selection of nominees. Former
Senate Judiciary Committee Chair Edward Kennedy (D-MA) atered the Committeg srolein
the confirmation process in order to alow an independent ability to investigate nominees. The
purported purpose of the reforms was to remove the vestiges of patronage and senatorial
courtesy from the gppointment process, in favor or selecting judges based on merit,
qudifications, and background characterigtics.

In this study, the implications of gppointment reforms are examined for various Sagesin
the appointment process. The modern gppointment process is characterized by increasingly
long delay in both the selection and confirmation procedures, as well as decreased
opportunities for outsde actors to testify at the confirmation hearings. Inditutiona reforms and
the politicd climate of the day largdly dictate how judicid gppointments proceed with respect to
nominee success, delay, and outsde participation, with aless-consstent influence played by the
background and characterigtics of the individuad nominee. This Stuation has serious implications
for the efficient gaffing of the U.S. Courts of Appeds, with more vacancies languishing for
longer periods of time. The modern appointment process, therefore, is compromising the ability
of the courts of gpped s to accommodate growing caseloads and policy influence by preventing

the efficient staffing of judges onto the bench.
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CHAPTER 1

INTRODUCTION AND OUTLINE OF THE CURRENT STUDY

Stephen T. Early (1977, 100) described the U.S. Courts of Apped s as“ perhaps the
least-noticed of the regular congtitutiona courts,” due to the nature of their work, the lack of
attention placed on them by the press, and the little interaction that circuit court judges have
with the public. This Stuation, however, belies the importance of the courts of gppedsto law
and policy in America, particularly in recent decades. The courts of appeds are an integrd part
of the federd judiciary, overseeing the federd digtrict courts, acting as the courts of |ast resort
for mogt federd litigation, and shaping law and policy (Banks 1999). Due to the growing
casdload and scope of litigation brought before the circuit courts, the influence of thisleve of
the federal judiciary over public policy has expanded in recent decades (Songer 1991; Songer,
Sheehan, and Haire 2000). Therefore, growing attention has been placed on the courts of
appedls by those interested in their importance to American law and policy.

Among those placing more emphasis on the U.S. Courts of Appedls are those
respongble for staffing the judicid branch. Presidents have begun to ook to the courts of
gpped s as another avenue of advancing their policy agenda, while those in the Senate have
begun to reassess their “advice and consent” role in order to scrutinize more closdly the
presidents nominees (see Goldman 1997; O'Brien 1988). Due to the changing perceptions of

those respongible for nominating and confirming circuit court judges, the gppointment process
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has undergone important dterations over the last 25 years, changing long-held norms of how
judges for these postions are selected. The focus of this study is on the procedura reformsin
the appointment process for courts of apped's judges and the ramifications the reforms have

had on how the courts are staffed.

The Originsand Evolution of the Judicial Appointment Process

According to Article 11, Section 2 of the U.S. Condtitution, federal judges areto be
nominated by the president “by and with the advice and consent of the Senate.” With respect
to this gppointment scheme, Alexander Hamilton asserted that “[i]t is not easy to concelve a
plan better calculated than this to promote a judicious choice of men for filling the offices of the
Union” (The Federalist No. 76). Vesting the nomination power in the president would alow
for careful consderation of the qualities necessary to fill the pogtions. A senatorid “advice and
consent” role, however, would provide a necessary check on the president’ s selection of
judges, and prevent him from using these gppointments to court favor with the public or repay
politica alies. The Senate would be the gppropriate body to execute this check on the
president, furthermore, because the stability and smal sze of the Senate would prevent the
“infinite delays and embarrassments’ that would occur if the check were entrusted to the House
of Representatives (The Federalist No. 77).

According to Harold Chase (1972, 6), Hamilton expected the Senate to “participate
no further in the gppointment process than to pass on presidentia nominations and to do so as

abody.” The Senate s role was expected to be limited to posing an ever-present reminder to



the president that judges should be sdlected carefully, based on their qudifications, with no
important role to be exerted by individua senators. This appointment strategy, therefore, was
designed to dlow for the efficient saffing of the federd judiciary with judges sdected according
to their qudifications for holding the office. By vesting the nomination power in the sngle
person of the presdent, and placing the * advice and consent” power in the smdl, paliticaly
gtable ingtitution of the Senate, judicid selection condderations were to be as divorced as

possible from political advantage or public influence.

Political Influence of Supreme Court Appointments

Regardless of the framers intentions in establishing the judicid gppointment processin
this manner, presidents have long viewed judicid appointments, particularly to the U.S.
Supreme Court, as opportunities to advance policy (Massaro 1990; McFedley 1987;
Silvergtein 1994). In addition, Supreme Court positions have been utilized as patronage
gppointments and for symbolic purposes of demographic and regiond representation (Kahn
1995; MacKenzie 1981). In turn, those in the Senate have long viewed their congtitutiond
“advice and consent” role differently than that expressed by Hamilton in The Federalist No.
77. Rather than act as an inditutiona check on the president to ensure the appointment of
qudified judges, senators have utilized their confirmation powers to their own politica gain, as
well asto hinder apresident’ s ability to further policy through the Court for politica purposes

(see, for example, Kahn 1995; Maltese 1995; Massaro 1990; Silverstein 1994). Many recent



examinations have concluded that the Supreme Court appointment process has been used for

political purposes since the earliest days of the judiciary’ s history. As Kahn asserted,
[f]rom the time George Washington established specific representationd, doctrinal, and
professond qudifications for his gppointmentsin 1789 and the Senate rebuked him by
rejecting his nominee John Rutledge to replace John Jay as Chief Justice in 1796 for the
political reason that Rutledge opposed the Jay treety, the nomination and confirmation
process has dways been an essentidly politica battlefiedd where politicd gods, Srategy
and tactics dictate the results (1995, 38).

With respect to Supreme Court appointments, therefore, it appears asif Hamilton's vison has

never been aredity. Rather, Supreme Court appointments have been viewed by those

respongble for nominating and confirming justices as having important policy-making

implications and as being useful for political gain.

Senatorial Courtesy and Appointments to the Lower Courts

The Framers vision of gppointment procedures for judges to the lower levels of the
judiciary was dso quickly set asde with the rise of senatorid courtesy, when those in the
Senate recognized the opportunity that judicid gppointments offered for strengthening political
support in their home states (Chase 1972). The birth of senatorid courtesy, whereby senators
would defer to a senator of the president’ s party who objected to a nominee from his home
date, dtered the appointment process by providing an important role for individua senatorsin
the sdlection of federd judges. Indeed, the unforseen development of senatorid courtesy has
led one scholar to remark that this custom had “in effect transferred from the Presdent to the

senators of his party the selection of digtrict judgesin their own states’ (Harris 1953, 380).
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Although the norm of senatorid courtesy was not asinfluentia a power with respect to courts of
gpped s gppointments, specid consderation was dso given to the protests of a senator of the
president’ s party from the home state where the vacancy originated (Chase 1972; Harris

1953). Individud senators, therefore, were quick to recognize their ability to augment their
position in the gppointment process by developing for themsalves arole in the selection of
judges from their home states, usurping the power that the Framers had intended for the
presdent. Although scholars have noted that the power of the senatorid courtesy norm has
lessened over the years since its establishment in 1789, the power of individua senators over
the selection of nominees to the lower courts from their home states remained influential

throughout the 20" century (Chase 1972; Goldman 1997; Harris 1953; McFedey 1987).

The Reform Period in Lower Court Appointments

In recent decades, presidents have taken a newfound interest in gppointments to the
lower courts and have attempted to wrest more control over the nomination process from
home-dtate senators. In the late 1970's, President Jmmy Carter ingtituted measures amed at
divorcing the nominee selection process from the control of home-gtate senators, and attempted
to end politica patronage condderations in favor of merit and affirmative action criteriain the
selection agenda (Goldman 1997; McFedey 1987). Within the Senate at thistime,
confirmation procedures changed dramatically as well when Senator Ted Kennedy (D-MA)
became chair of the Senate Judiciary Committee in 1979. As Committee chair, Kennedy

implemented procedures aimed at reforming the Committee’ srole in the confirmation process
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by dlowing an independent investigation and scrutiny of nominees and opening the confirmation
process to more outside involvement (Goldman 1997). The efforts spear-headed by Carter
and Kennedy signded an important shift in the gppointment process for lower court judges.
Now, the primacy of the home-date senators in sdecting nominees was being chalenged not
only by the President in his attempts to dter sdlection criteria, but dso by the leadership of the
Senate Judiciary Committee in attempting to establish a serious investigatory role for the
Committee and dlowing involvement by outside actors.

Appointments to the U.S. Courts of Appedls, therefore, have become more sdlient to
those responsible for staffing the judiciary, with both presidents and those on the Judiciary
Committee stating an interest in implementing measures to dlow for careful screening of
candidates to ensure the sdlection of well-qudified individuds. The stated intentions of both
Carter and Kennedy were reminiscent of Hamilton's vison of judicia gppointments proceeding
according to ability and qudifications rather than politica congderations. The growing interest
in the courts of apped's due to their increased policy-making role and political importance,
however, may have only served to make circuit court gppointments more smilar to those on the
U.S. Supreme Court. Qudification consderations may not dominate the appointment process
for circuit court judges any more completely than they do for gppointments to the Supreme
Court. Circuit court gppointments may instead be driven by political consderations. Replacing
senatorid courtesy norms with a system where each of the important actors in the gppointment
process attempts to gain more control and power may alow for ingtability and politica discord.

Michadl Kahn characterized the gppointment process for Supreme Court Justices as “an



essentialy politica battlefield where political gods, strategy and tactics dictate the results’
(1995, 38). The changing nature of lower court appointments may have created asmilar
gtuation for the staffing of the courts of gppedls.

The purpose of this study, therefore, is to provide an examination of judicia
gppointment reforms beginning in the 1970's and their effects on how the actorsin the
appointment process conduct their respongbilities. As positions on the courts of appeds have
become more important to lega and public policy, the background and experience of those
placed on the bench is more crucid than ever. However, gppointment reforms and the
increased political salience of these positions may result in an appointment process driven by
politica and ingtitutional consderations, rather than nominee qudifications. Judicid selection
practices for courts of gppedlsjudges may not be any closer to that envisoned by Hamilton, but

instead allow these gppointments to be used for politica advantage.

An Examination of the M odern Appointment Process

This study provides an examination of the gppointment process for positions on the
U.S. Courts of Appedls sSnce theingtitution of the crucid reforms introduced by President
Carter and former Judiciary Committee Chair Kennedy. The courts of gppedls have exercised
agrowing influence over public policy since the 1960s due to an expansion in both the number
of federa cases and the socid reach of federd law (see, for example, Banks 1999; Howard
1981; Songer, Sheehan, and Haire 2000). This has placed appointments to the U.S. Courts of

Appeds a the center of attention with regardsto judicid sdection reforms. All gppointments to



the U.S. Courts of Appeals made between 1977 and 1998 are included in the study, with the
exception of those to the Federa Circuit. Asthefirst year of the Carter administration, 1977
sgnas the beginning of the reform era with respect to the appointment process for courts of
appedls positions. 1n the period between 1977 and 1998, 271 nominations were made to the
U.S. Courts of Appeds, with 219 of these nominations successfully confirmed in the Senate,

providing a sufficient number of casesfor andyss.

The Importance of the Current Sudy

An examination of judicia gppointment procedures is of greet importance to an
understanding of when and how judges are placed on the U.S. Courts of Appeds. The
increased politica sdience of these gppointments and a magnified interest in using these
positions to further apolicy agenda affect the composition of the federd judiciary. The type of
individud who is eventudly sdected to serve on the bench may be affected by a change in the
criteria dictating who is quaified to servein this cgpacity. Furthermore, the politica implications
of these positions may dter how much influence those with opposing ideologies dlow each
other to have over the composition of the courts of appedls. Theincreased policy-making role
of judges on the courts of gppeas makes these gppointments more important to nationd law

and policy than ever. However, if gppointments to the courts of gppeals have become a

The U.S. Court of Appedls for the Federal Circuit was created in 1982 with the
merging of the Court of Claims and the Court of Customs and Patent Appedls (Carp and
Stidham 1998). The specidized nature of this court as ajurisdictiona rather than a geographic
court accentuates the difference between this court and the geographica circuits.



“politica battlefield,” then the selection and confirmation of these judges, as with Supreme
Court Justices, can only be understood “in response to the palitical redities of the day”
(Silverstein 1994, 5).

There is one important difference between appointments to the courts of appeds and
the Supreme Court that makes an understanding of the modern circuit court gppointment
process even more crucid. Supreme Court vacancies arise, on average, gpproximately once
every two years (O’ Brien 2000). Vacancies on the courts of appedls, however, are amore
regular occurrence. The integrd role of the courts of appedsin the judicid system, the growing
casel oad facing these courts, and the lack of discretion over the docket highlight the necessity
of maintaining adequate saffing levels. Politicad maneuvering in the gppointment process may
therefore have more costly implications for the courts of gppeds than for the Supreme Court
with respect to the ingtitution’s ability to conduct its business. Appointmentsto the U.S.
Supreme Court may represent a“politica battlefidd” that is waged once every few years (or
longer), but a“politica battlefidd” over gppointments to the U.S. Courts of Appedswould be
an on-going affair involving the filling of numerous vacancies & any given time with potentialy

serious implications for the judicid inditution.

Judicial Appointments: A Political Process from Beginning to End?
Michael Kahn (1995, 25) characterized the appointment process for Supreme Court
Judtices as“apalitical process from beginning to end.” The beginning of the judicid

gppointment process begins when a Sitting judge vacates her position due to desth, resignation,
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retirement, or elevation, or when a postion is newly created by Congress. The process ends
when the full Senate votes to confirm anomination. The complete gppointment process,
however, involves different sages and the participation of numerous actors (see, for example,
Carp and Stidham 1998; Goldman 1997; McFedley 1987). Once avacancy occurs,
respongibility for selecting anominee and referring the nomination to the Senate falsto the
president in conjunction with personnel in the Department of Justice and the White House staff.
Once anomineeis referred to the Senate, the Senate Judiciary Committee takes control of the
confirmation process by investigating the nominee, holding hearings, and sending a report on the
nomination to the full Senate. The Senate’s mgority leadership then controls the last stage of
the processin determining if and when to hold afina vote on the nomination. After afavorable
vote, the nominee' s commisson is Sgned and the judge takes his or her place on the federd
bench. In addition, a many points in the gopointment process, input and influence may be
alowed to other interested government officials, groups, and private citizens.

The gppointment of federad judges, therefore, can only be properly understood through
an andyss of itsdistinct phases. Each stage is controlled by different actors, and each
accomplishes a different purpose. Whether political consderations dominate the various stages
of the gppointment process must be determined before we can conclude that the appointment

process has become poalitica from beginning to end.
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Political, Nominee-specific, and Institutional Influences on Judicial Appointments

The purpose of this study is to understand the various stages in the gppointment process
and determine what drives the behavior of those responsible for selecting and confirming circuit
court judges. Although the influence of political consderations to the stages in the gppointment
process will be of particular interest, the role of nominee characteristics and ingtitutiona
congtraints on the behavior of the actorsin the gppointment process are of relevance here as
well. Therefore, the generd framework of this study examines the influence of political
considerations, nominee characteristics, and institutional concerns on the various stagesin
the appointment process. Palitical considerations refer to the dynamic effects of the relaive
power of the important actors in the gppointment process. Most sudies of judicid
gppointments point to the nature of the executive-legidative rdationship as the dominant force in
appointment politics (see, for example, Abraham 1999; Goldman 1997; Kahn 1995; Mdtese
1995; Massaro 1990; Silverstein 1994). Various stages in the gppointment process, however,
may aso be influenced by the political power of other actors, including home-state senators and
members of the Senate Judiciary Committee.

Nominee characteristics refer to the influence associated with each candidate' s
background and qudifications. The gppointment process is conducted on a dynamic individua
leve, with the characteridtics of each individua nominee having a potentia influence on how the
appointment proceeds. Many of the reforms initiated by Carter and Kennedy were aimed a

influencing the characteristics of those placed on the federd bench and it is therefore important
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to determine if and when the background and qudifications of theindividua nominee influences
the actors in the appointment process.

Findly, institutional concerns refer to the influence of the structure of the inditutions
involved in the appointment process. Although much of the focus on judicid gppointmentsis on
the influence of political consderations and nominee characteridtics, the influence of ingtitutiona
congderations and congtraints cannot be overlooked (see, for example, Segal 1987). Sotnick
and Goldman (1998, 197) refer to the judicia sdection process as “arare interface in
American palitics where dl three branches of government are brought, sometimes sharply, into
focus a the sametime” There areinditutiona consderaionsinvolving dl three branches of
government that may have an influence on appointment procedures. Among these
congderations are the indtitutionaization of sdection procedures in the executive branch and
investigatory procedures in the Judiciary Committee, workload congraints, and the relative
importance of the position being filled on thejudiciary. In order to determine adequately the
influence of politica and nominee-gpecific factors on the gppointment process, these reevant
ingtitutiona congderations must be examined aswell. Therefore, the am of this sudy isto
determine the influence of these three congderations on various stages in the gppointment
process. Before we can determine whether gppointment to the courts of appedls are politica
from beginning to end, the influence of dl relevant factors to the gppointment process must be

examined for each of the important stages in the process.
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The Organizational Framework of the Current Study

Organized into five sections, this sudy begins with an anadlyss of the selection and
referrd of nominees by the presdent. The focus of this chapter is on reforms initiated during
the Clinton adminigtration with regards to nomination procedures and how these reforms have
affected and been furthered by subsequent presidents. The implications of presidentia reforms
on nominee success rates and delay in the referra process are examined.

The third chapter provides a closer examinations of the implications of changesin the
nominee selection process, focusing on referrd delay. With more control over the identification
and sdlection of nominees, presdents must take additiond care when identifying and selecting
nominees in order to achieve confirmation. The factors influencing the length of delay in the
referrd process are identified, with specia attention given to the influence of politica
consderations, nominee characterigtics, and ingtitutiona forces on the length of delay in the
referra process.

The fourth chapter turns to the Senate confirmation process. Procedura changes
imposed by Senator Kennedy have created a new role for the Senate Judiciary Committee as
important gatekeepers to the confirmation process. Subsequent reforms impaosed by other
chairs and party leaders on the Judiciary Committee have furthered the influence and
independence of the Committee in the appointment process. The consequences of this
heightened influence, including ddlay in the confirmation process (particularly at the hearing
dage) are examined. The impact of political, nominee-specific, and indtitutiond factors on how

those on the Judiciary Committee conduct their responsibilitiesis consdered as well.
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The focus of Chapter 5 is on the ability of outsdersto participate in the gppointment
process, particularly at the confirmation hearing sage. By participating in confirmation hearings,
outsiders engage in their most public and formd role in the appointment process. The increased
need to conduct nominee investigations may adlow for more involvement by outsder actorsin
the hearing process, but the increasingly cumbersome nature of the gppointment process may
limit their opportunity to do so. Therefore, the ability of outsde actorsto participate in the
hearing process through hearing testimony and the less-costly submission of materid on the
hearing record will be examined, with particular emphass placed on the influence of politica
climate, nominee characterigtics, and ingtitutional congtraints to outsder participation in
hearings.

In the find chapter, the implications of appointment reforms on the staffing of the U.S.
Courts of Appedls are discussed, focusing specifically on the numbers of judges gppointed and
the amount of delay in the appointment process. Some predictions on the future of the
gppointment process are dso given. The ability of the current adminigtration to affect the
composition of the federa bench will be discussed, with specific emphasis on how the sudden
change in the partisan compaosition of the Senate may influence the appointment process for

courts of gppedls judges.



CHAPTER 2

PRESIDENTIAL SELECTION OF COURTS OF APPEALS NOMINEES

Presdentid interest in gppointments to the federd judiciary is nothing new. These
positions have aways been looked upon as opportunities to pursue an adminigtration’s agenda.
Even the earliest gppointments to the federd judiciary, including George Washington's first Sx
appointments to the Supreme Court - al of which went to Federdist party members - atest to
an important political dimension to the nomination process (Kahn 1995).

Appointments to the United States Supreme Court generdly garner more interest and
attention from al important actors in the gppointment process, in addition to atention from
those in the media and academia. However, the ability to fill lower court postions has long
been consdered important aswell. Presdents have typicaly been interested in filling positions
on the lower judiciary (both to the circuit and digtrict court levels) with nominees who are well-
qudified and are members of their politicd party (see, for example, Goldman 1965). However,
selecting nominees on the lower courts has become more complex, time-consuming and
politica in recent decades, leading to the current controversy of gridlock and delay during the
Clinton adminigtration. The driving force behind the current Stuation hasits originsin the
adminigration of Presdent Jmmy Carter. Inthelate 1970's, Carter successfully dtered the

nomination process of lower court judges by removing some of the power and control away

15
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from individua senators and shifting the focus to the administration. Presdentid influence over
the sdlection process of lower court judges was furthered during Ronald Reagan’ s two terms
(Goldman 1997). Inthe 1980's, the selection process became more complex, characterized by
an increasing number of people involved in screening and scrutinizing potentid candidates. The
heightened politicad sdience of courts of apped's gppointments and the increased centrdization
of the sdlection process within the White House may have had implications for the ability of
presidents to appoint judges successfully and efficiently. Presidents must consder more closely
the paliticd dimate in which the nominations are being made, as well as assess carefully the
qudifications and background of the nominees before referrd to the Senate in order to secure
confirmation. Effortsat seizing more control over judicid sdection procedures may afford
presidents the opportunity to place their desired candidates on the bench. However, this
greater control may have affected the ability to nominate successful candidates efficiently.

This chapter provides an examination of the sdection process for nomineesto the U.S.
Courts of Appeds. The chapter begins with a discussion of the important modifications made
between 1977 and 1998 respecting the selection of appeals court nominees. Presdential
interest in the selection of nominees has increased and presidents have attempted to orchestrate
an inditutiond shift in power over judicid selection away from the Senate in favor of more
centralized control within the adminigtration. Although such efforts were initidly attempted
during the Carter administration, subsequent administrations have continued or even intendfied
efforts to maintain more control over the selection of gpped's court nominees.

Improved control over the selection of judicid nominees, however, may have hindered

the presdent’ s ability to nominate successful candidates efficiently. These costs, more
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gpecificaly, may be in the form of alessened ability to nominate successful candidates, as well
asan increase in how long it takes the adminigtration to identify and select nominees.

Therefore, dong with adiscusson of the inditutiona changes and judicid sdlection gpproaches
initiated within each presdentid adminigtration, a descriptive andysis will be provided focusing
on how presdentid initiatives have impacted both nominee success rates and referrd time.
Wresting power from individual senators with respect to the selection of courts of appeds
nominees requires presidents to be more careful in vetting potentid nominees closdy in order to
secure confirmation. The nominee salection process requires that potentid nominees be
identified, questioned, investigated, and scrutinized. Eventudly, after dl the background checks
and interviews have been conducted, the nomineeis selected and referred to the Senate. This
intense process now represents a larger responghility for the administration, requiring more time

and effort in order to salect confirmable nominess.

The Carter Administration
Sdlection of federd judges during the Carter administration was characterized by three
magor developments:
1) The establishment of a merit selection system for seeking out and scrutinizing
potentia judicid nominees
2) An afirmative action agenda focusing on finding and gppointing more women and
members of minority groups to the federa bench
and, 3) The passage of the Omnibus Judgeship Act of 1978, which dlowed Carter the
opportunity to advance hisjudicia selection agenda

Taken together, these three factors revol utionized the nomination process of lower court judges

by taking some power and control away from individua members of the Senate, and placing
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more control within the adminidration itsdf. Furthermore, by initiating affirmative action
congderations in his selection caculation, Carter began to utilize lower court vacancies more
for the advancement of his own agenda than to provide for patronage appointments. Carter’s
merit and affirmative action concerns, dong with the passage of the Judgeship Act, initiated

changes that impacted subsequent presidents, including the current Bush Adminigration.

Merit Selection of Judges

During his presdential campaign in 1976, Jmmy Carter promised to remove the
vestiges of patronage from the judicid appointment process and instead agppoint judges based
on merit and qudifications. Carter’s dedication to dtering the appointment process became
goparent even before hisinauguration. Carter met with Senate Judiciary Committee Chairman
James O. Eastland (D - MS) in December of 1976 to discuss potentia changesin judicid
selection procedures (Berkson and Carbon 1980). Although Eastland inssted on individua
senators retaining power and influence in the selection of didrict court nominations to fill
vacanciesin their home states, he agreed to Carter’ s proposa for the establishment of a
commission for the selection and screening of nominees to the gppdlate courts (Berkson and
Carbon 1980).

The establishment of this nominating commission occurred soon after Carter’s
inauguration, with the issuing of Executive Order 12059 in May of 1978. The United States
Circuit Judge Nominating Commission conssted of one pand for each circuit other than the
geographicdly large fifth and ninth circuits, which would have two paneds each (Berkson and

Carbon 1980). Postions on these panels were to be gppointed by the presdent. Pandists
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were chosen from each state within the circuit and had the responsibility of searching for
qualified candidates from a specific state within the circuit (Fowler 1984).2

The primary purpose of the nominating panels was to seek out and screen qualified
nominees to the courts of appeds. Upon natification of acircuit court vacancy, the pand was
firgt ingtructed to publicize the vacancy and then begin the process of “seeking out” any
prospects by contacting lawyers, judges, law professors, or other citizensin the area (Berkson
and Carbon 1980). Potentid candidates filled out written questionnaires and were interviewed
persondly by amgority of the pandidts, after which the panel wasingtructed to conduct a
discussion (of “sufficient duration”) of the candidates prior to submitting awritten report
identifying five potentid nominees to the president (Berkson and Carbon 1980). From the
beginning, the pandists worked under difficult time congraints. Carter’sinitid executive order
required that the panels submit their reports to the president within 60 days of being notified of
avacancy. Difficulty in meeting this deadline was addressed in 1978, when the Justice
Department’ s supplementa instructions to the executive order required reports to be submitted
“*within the time specified in the natification of the vacancy received by the [pand] charman’
(Berkson and Carbon 1980, 28).

By 1978, Carter aso recognized that he would have to become more personally
involved in the sdlection of nominees, rather than leave mogt of the initid screening work to

Attorney Generd Bell and the White House staff (including White House counsdl Robert J.

?In 1978 after the passage of the Omnibus Judgeship Act, Carter issued an executive
order encouraging individua senators to create their own nominating pands for district court
postionsaswell. After 1978, senators from 30 gates had taken Carter’ s recommendations
and established their own nominating panels (Fowler 1984).
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Lipshutz). Carter’sinitid gpproach was to delegate respongbility of examining the pand’s
report and give a recommendation to the president. By October of 1978, however, Carter
indicated that he wanted to become personaly involved at an earlier stage in the selection
process, being informed of prospective nominees prior to the background checks conducted by
the FBI and the ABA (Goldman 1997).2 Carter’s interest in becoming more persondly
involved prior to the find sdection of a nominee was largdy due to his commitment to

gppointing more women and minorities to the bench (Goldman 1997).

Affirmative Action and Judicial Appointments

Carter’sinitid Executive Order in 1978 required that membership on the Commission
pand s include both men and women. However, the Executive Order aso required that
“candidates with ‘less than 15 years of legd experience’ were not to be considered except ‘in
unusud circumstances and if exceptiondly meritorious” (Berkson and Carbon 1980, 30). This
15 year requirement, however, limited the pool of women and minority candidates for
condderation. None of Carter’s nominees to the courts of appeas made through August of
1978 were women, and only four were racid minorities (three African-Americans and one

Asan-American). Inthe 1978 revison of theinitial Executive Order, the 15 year requirement

3Goldman (1997) discusses how Carter’s persond involvement in the selection process
was likely due to tensons between member of the White House staff and the Judtice
Department (particularly between Attorney Generd Bell and White House counsd Libshutz)
over thelack of affirmative action nominationsin the early years of the Carter adminigiration.
Upon both of these men leaving the Carter adminigtration within afew months of each other in
1979, Goldman dates that the decreased tension between these two departments alowed
Carter to once again remove himsdlf from the early stages of the sdection process.
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was loosened and the panelists were ingtructed to “maintain some flexibility in years of
experience in order to avoid elimination of superior candidates’ (Berkson and Carbon 1980,
30). Therevised Order aso required pandliststo consider race and sex as factors when
determining how best to achieve baance on the circuit bench. Carter’sinterest in broadening
involvement in the selection process and incorporating the interests of women and minorities
was a0 evident by having potential nominees reviewed by not only the ABA and the FBI, but
aso by the Nationa Bar Association and the Federation of Women Lawyers (Fowler 1984).
By the midpoint of his adminigtration, therefore, Carter had formally established new
procedures amed at ensuring an increase in the gender and racid diversty on the federd
bench. Hetook care to saff his nominating panels with women and racid minorities. These
panels were indructed to seek out carefully any potentia nominees for judicid vacanciesin
individud states in order to find as many quaified women and minorities as possble. Officids
in the Justice Department and the White House staff were to work closdly together (dlong with
Carter himsdlf) to ensure that quaified women and minority candidates were not missed along
the way to aforma nomination. Theimpact of these changes in the selection process is notable
in that by the end of 1980, the Carter administration had gppointed fewer white maesto the
federd bench (both at the courts of gppeds and digtrict court levels) than any previous
presidential adminigtration or, for that matter, than any subsequent presidential adminigration,

save for the Clinton adminigtration.*

“By the end of his administration, Carter had appointed 56 persons to the courts of
gppedls, including 11 women (nearly 20% of histota appointments) and 12 minorities (just
over 20% of al appointees) (Goldman and Sotnick 1999).
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The Omnibus Judgeship Act of 1978

Although Carter’ s attempts to wrest some control over judicia nominations from
individua senators and his dedication to increasing the role of merit selection and affirmative
action in judicia nominations were important dterations of the gppointment process, the impact
of the Carter administration on the federal bench would have been relatively minor had it not
been for the passage of the Omnibus Judgeship Act of 1978 (PL 95-486). Without the
creation of new lower court positions, Carter’ simpact on the federd judiciary would have been
greaily lessened, if not negligible, particularly in light of hisinghility to appoint asngle Supreme
Court jugtice. The creation of new judicid postionsisfar from unusua. On the contrary,
Carter’ s predecessor, Gerdd Ford, was the first president since the adminigtration of John
Tyler (1841-1845) to not have the opportunity to gppoint judges to new positions (Barrow,
Zuk and Gryski 1996). What made the passage of PL 95-486 extraordinary, however, was
the magnitude of the growth of the federd bench, the timing of thislegidation, and Carter’s

ability to utilize new pogitions as opportunities to gopoint more diversfied nominees.

The Magnitude of PL 95-486

With thislegidation, 152 positions were created for the federd judiciary (35 appellate
and 117 digtrict court positions). Carter, therefore, was handed the opportunity to fill more
vacancies created during his administration than any president before or snce. The addition of
152 new pogitions was, at the time, more than twice as large as the previous record number of
created positions during the Kennedy adminigtration (Barrow, Zuk and Gryski 1996).

Furthermore, these new positions would increase the Size of the federd judiciary by nearly one-
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third. (Barrow, Zuk and Gryski 1996, 73). For Carter’s ability to influence the composition of
thejudiciary, therefore, it was the unprecedented magnitude, and not merely the passage, of the

Judgeship Act in his adminigtration that was sgnificant.

The Timing of PL 95-486

The timing of the passage of PL 95-486 was Sgnificant aswdll. Firgt, of course, the
large number of newly-created positions was contingent upon timing. Unlike Gerdd Ford, who
had to contend with divided government as well asthe legacy of the Watergate scandd, the
Carter years were characterized by united Democratic control of the White House and both
houses of Congress, amplifying the politics of cresting so many new positions. Secondly, the
timing of PL 95-486 coincided with Carter’ s revison of Executive Order 12059 and his
renewed commitment to affirmative action. The passage of PL 95-486 became an essentia
tool for achieving diversity on the bench in that it coincided with the adminigtration’s aility to

reconsder how to organize and approach selection diversity initiatives.

PL 95-486 and Diversfication
The passage of the Omnibus Judgeship Act of 1978 provided Carter with avehicle for
achieving diversity by dlowing him to pool vacancies from the same date together and refer
multiple nominees to the Senate as a“ date’ rather than as a series of individua nominations.
As noted in a White House memo in the wake of the passage of PL 95-486:
[a]t the Digtrict Court level, we should concentrate on those states having multiple

vacancies.... If thereis only one opening in adtate, it islikely that a Senator may have a
candidate who is not aminority or femade lawyer. If there is more than one vacancy,
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however - and that will be the Stuation in about 25 states - we can fairly ask the
Senators in question to assist us and help themsdves paliticaly by agreeing to the
nomination of some minority or femae lawyers (Goldman 1997, 243).

Multiple vacancies created within asingle state (either district court postions or circuit court
positions awarded to specific states) can be handled by the presidentid administration as dates
of nominees, as opposed to making nominations on a case-by-case basis. The importance of
nominee dates manifessitsdf in a presdent’s srategy to nominate a few individuas deemed
highly desirable to individua senators from the home state dong with a nominee of the
presdent’ s liking who would unlikely be confirmed on hisor her own. In thisway, presdents
are able to extract concessons from important individua senators to confirm otherwise
problematic nominees (Chase 1972).

As the memo quoted above indicates, this Srategy was likely to be successful with
respect to nominations to the district courts in states with multiple new seets. In these cases, an
individua senator would be encouraged to make one concession in exchange for two, three, or
more victories. For example, Carter referred four nominations, including two women (Judith
Nelson Keegp and Marilyn Hall Patel, dong with Thelton Eugene Henderson and A. Walace
Tashima) to the Senate on May 9, 1980 for newly created digtrict court postionsin Cdifornia
The Judiciary Committee held confirmation hearings on al four individuas on this deate on the

same day (June 10, 1980) and al were confirmed by the full Senate on June 26, 1980.°

°The dates referred to in this section are dl derived from The Senate Committee on
the Judiciary Calendar of Nominations for the 96" Congress.
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This strategy could aso be used, however, for vacancies to the courts of gppeds. With
35 new appellate court positions created, many circuits would have more than one new seat
and if two or more vacancies were attributed to a Sngle state within that circuit, then some
bargaining could go on between the administration and the home state senators with respect to
nominations. Carter was able to take advantage of this Stuation after the passage of PL 95-
486. For example, on April 23, 1979, Carter nominated two individuas from Georgia (R.
Lanier Anderson |11 and Albert J. Henderson) to newly created positions on the U.S. Court of
Appedsfor the Fifth Circuit. He aso nominated two individuds from Cdifornia (Arthur L.
Alarcon and Harry Pregerson) to newly created positions on the U.S. Court of Appedsfor the
Ninth Circuit on September 5, 1979. Although the “date’” was much smaller, the Srategy
gppeared to be the same. The Judiciary Committee held hearings for the whole date on the
same day (on June 25™ for Anderson/Henderson and on October 3 for Alarcorn/Pregerson)
and the full Senate confirmed the pairs of nominees on the same day (duly 12" for
Anderson/Henderson and October 31% for Alarcon/Pregerson).

Carter Adminigration officias so appeared to compose dates of hominees conssting
of both circuit and district court nominations. For example, on September 28, 1979, Carter
referred four nominations to the Senate for individuds from the state of California- two for
digtrict court postions (Terry J. Hatter, J. and Milton Lewis Schwartz) and two for positions
on the Court of Appeals for the Ninth Circuit (Warren John Ferguson and Dorothy Wright
Nelson). All four nominees were eventudly confirmed in this case, but it is interesting to note

that the Judiciary Committee broke this“date’ in haf, holding hearings for Schwartz and
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Ferguson on November 15" (with confirmation for both coming on November 26, 1979) and
for Hatter and Nelson on December 12 (with confirmation coming on December 19, 1979).
The passage of the Omnibus Judgeship Act of 1978, therefore, not only afforded
Carter the opportunity to fill more newly created positions than any other president in American
history, but also provided him with the positions needed to creete dates of nominees containing
more women and minority gppointees than any other president, save for Bill Clinton. The
ingtitutional changes initiated by the Carter adminigtration adtered judicia selection procedures
by incorporating merit sdlection criteria and affirmative action consderations when seeking out
and nominating judges. However, these ingtitutiond changes would have had only aminor,
short-term effect on the federd judiciary had it not been for the passage of the Omnibus
Judgeship Act of 1978. What would have been an interesting experiment with respect to
judicid sdection became ingtead aturning point in the modern judicid selection process due to
the magnitude, timing, and opportunity of the largest Sngle increase in the Sze of the federd
judiciary to date. Many of Carter’s sdlection initiatives were soon to be dtered or abandoned
by the Reagan adminigtration. However, Reagan' s interest in the federd judiciary, and
particularly in those gppointed to the lower courts, was clearly heightened due to the impact

Carter was able to exert on the digtrict and circuit courtsin only four years.

Judicial Selection under Carter: Success Rate and Scrutiny
Carter was very successful infilling positions on the courts of gppeds. Of the 61
nominations Carter made to the courts of gppeds, only five falled (a 92% successrate) (see

Table2.1). Thefivefaluresdl occurred during thetail end of the Carter administration, with
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the earliest failed nominee referred in October of 1979 and the latest in September of 1980.
Thisis not surprising, given the weakened power of the president during an ection year
(Cameron, Cover, and Segd 1990; Kahn 1995; Maltese 1995). 1n 1980, Carter was further
weakened by Judiciary Committee Chair Ted Kennedy’s (D-MA) bid to wrest the Democratic
nomination from Carter in 1980. None of the failled nominees were women, athough the five
failures did include one minority nominee, and were fairly evenly split between nomineesto

positions created by PL 95-486 and vacated positions.

Table2.1
Carter Nominations: Success Rates and Mean Referral Times?

All New Vac'd
Nominees Women Men Minority White Seats Seats
% of all 100 18.0 82.0 213 78.7 59.0 41.0
Nominations (N=61) (N=11) (N=50) (N=13) (N=48) (N=36) (N=25)
Success Rate .92 1.00 .90 92 92 .94 .88
Average
Daysto Women Men Minority White New Vac'd
Referral Seats Seats
(Std Dev)
All 232 196 240 232 231 252 202
Nominations (122.35) (64.61) (130.87) (93.88) (129.84) (124.97) (114.50)
(N=61) (N=11) (N=50) (N=13) (N=48) (N=36) (N=25)
Successful 228 196 236 224 230 245 202
Nominations (124.10) (64.61) (134.06) (92.39) (132.32) (125.00) (120.88)
(N=56) (N=11) (N=45) (N=12) (N=44) (N=34) (N=22)

®All data regarding numbers of nominations, success rates, and referra time were
collected from The Senate Committee on the Judiciary Calendar of Nominations, various
years.
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Failed 268 - 268 337 251 369 200
Nominations (104.83) (104.83) **) (112.50) (45.25) (62.32)
(N=5) (N=5) (N=1) (N=4) (N=2) (N=3)

In terms of time for nominee vetting and selection, Carter took an average of 232 days
from vacancy date to referrd date (with a standard deviation of 122.35).” Carter’s successful
nominations were processed in 228 days, on average, whereas nominations thet failed were
processed more dowly (an average of 268 days from vacancy to referrd). Carter’smae
nominees were referred more dowly than were his femae nominees (240 days for the men
compared to 196 days for the women) dthough thereis virtualy no difference with respect to
referra delay between Carter’ s minority nominees and his white nominees. Findly, Carter's
nominations to fill positions created by PL 95-486 took an average of 252 daysfor referrd,

whereas nomingations to vacated positions required only 202 days on average. Thistrend of

"This varidble (the number of days from vacancy to referrd) is caculated for most
cases as the number of days from the date the original vacancy was created (either by the
cregtion of anew pogition viaan Omnibus Judgeship Act or the devation, death, or resignation
of ajudge) to the date a nomination isformdly referred to the Senate. However, for some
cases this operationdlization scheme was not gppropriate. 1n some cases, the president made
one or more failed nominations prior to the ultimately successful nomination. If the previous
nominee was a different individua than the successful nominee, then the vacancy date was
determined as the date the previous nomineefailed. Inthisway, thetimeto referrd variable
was caculated asthe time it took the presidentia administration to scrutinize, question, choose
and refer the successful nominee. I, however, the president was required to submit the same
individua’ s name more than once in order to secure a successful gppointment, then the daysto
referra variable was caculated as the number of days from the origina vacancy date to the
date of the first time that nominee’ s name was referred to the Senate. The rationale hereis that
the background work and research on an individua nominee is most highly concentrated during
the period prior to the initiad nomination and subsequent re-nominations of the same individud
for the same position would require little added input from the president or those in his
adminigtration. |1 am indebted to Dr. Sheldon Goldman of the University of Massachusetts-
Amherd for his assstance in resolving this difficult operationdization issue,
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increased referra time for newly-created positions compared to vacated positions extends to
both successful nominations as well as failed nominations.

Ovedl, Carter was quite successful  filling positions on the U.S. Courts of Appeds.
He appointed 56 persons onto the circuit courts, with the vast mgority (44 of 56 or 79%) of
them coming in the 96" Congress after the passage of PL 95-486 and the reorganization of his
adminigration’s selection procedures. Carter enjoyed a high successrate in filling these
positions with his only falures coming at the end of hisadminidration. Findly, he was
successful at achieving some new-found racid and gender diversity on the courts of gppedls,
and took advantage of the opportunity afforded to him with the passage of the Omnibus

Judgeship Act of 1978.

The Reagan Administration

In some ways, judicia selection approaches during the Carter and Reagan
adminigtrations were Smilar: both Carter and Reagan recognized the importance of judicid
seection to their adminigrations, both campaigned with the selection of judges as one of thelr
campaign issues, both entered office with the intention of dtering the compostion of the federa
judiciary, and both had the opportunity to succeed in achieving their goas concerning the
federd courts. These broad amilarities, however, coincided with sgnificant differencesin what
Carter and Reagan hoped to achieve with the judiciary and how they went about dtering the
selection process. Whereas the Carter adminisiration had been characterized by a shift to merit

selection procedures, affirmative action initiatives, and the unique opportunity afforded him by
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the passage of the Omnibus Judgeship Act of 1978, the Reagan administration’s approach to
judicia sdlection was characterized by the following four points:

1) Reagan’s commitment to ebbing the tide of liberd, activist judges that he saw
appointed to the bench by the Democratic presidents who preceded him,
including Carter.

2) Theformaization and centralization of the sdection process within the White House
to afford the administration more control over nominations.

3) The unique opportunity afforded Reagan as a 2-term Republican president enjoying
a Republican-controlled Senate for 6 of his 8 yearsin office.

And  4) Problemsfaced during the last years of Reagan’s second term in office concerning
judicid sdection.

Strict constructionists on the courts

The ideologicd direction of Reagan’sjudicia appointees was clearly of great concern
to him and those in his adminigration. Although the Supreme Court was the primary arena of
presidential and public concern during the Reagan adminigtration, he was d o interested in
gppointments to the lower courts. Disgusted with what he saw as liberd activigts placed on the
digtrict and circuit courtsin great numbers during the Carter administration, Reagan was
determined to gppoint individuas to the bench who would “interpret the laws, not make them”
(Cannon 1991, 802). It was Reagan’s intention upon entering office to appoint judgesto al
levelswho shared hislegd and political philosophy. Carter’s success a dtering the judicia
selection process for lower court judges and appointing such alarge number of Democrats to

the federd bench was certainly a mativating factor for Reagan in making early, important

dterationsin the judicia sdection process upon taking office? Reagan was also successful at

8t isimportant to point out here that dthough Carter was interested in removing
patronage concerns from the selection process and establishing merit sdection initiatives, he
was aso very successtul at appointing large numbers of Democrats to the federa bench, with
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reforming the federa judiciary by appointing alarge number of conservative judges® Although
Reagan did face some problems and controversa nominations, he was able to gppoint more
judges to the federd courts than any previous president. Consequently, by the end of his
second term, Reagan had gppointed a higher percentage of the bench than any previous
presdent besides Franklin Roosevedt (Cannon 1991). Although “public attention was focused
on Reagan’s Supreme Court gppointments, his Justice Department was systematicaly changing

the face of the federd judiciary” (Cannon 1991, 804).

Centralization of the selection process

To carry out hisgod of gppointing conservetive restraintists to al levels of the federd
judiciary, Reagan centrdized the process of sdecting judicia nominees and formaly shifted
control to officidsin the White House. This move alowed the administration more power and
control over seeking out, scrutinizing, and eventudly sdecting nominees.

Reagan’' sfird initiative regarding judicid sdection was the disbanding of the U.S.
Circuit Judge Nominating Commission established during the Carter adminigtration. Goldman
(1997) concludes that this move was intended to distance the Reagan administration from

Carter and to tighten control over the screening of potentia judges policy views. The

more than 90% of this nominations going to Democrats (Murphy 1990).

With respect to the courts of appedls, for example, Reagan was ultimately able to
make 78 gppointments, none of whom were Democratic party members (Goldman 1989).
Goldman (1989) concludes that this record indicates that “ appedls courts are much too
important to risk gppointing a Democrat who might not fully share the judicid philosophy of the
adminigration” (Goldman 1989, 326).
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centralization of the screening process was furthered with the establishment of the Office of
Legd Policy (OLP) in the Department of Justice, which was charged with reviewing district and
circuit court nominations. The OLP was responsible for “collecting every piece of published
writing by the person [congdered for nomination] as well as interviewing by telephone those
who know the candidate both professionally and persondly” (Cannon 1991, 803). The
nominee evauations were then sent to the newly-established Presdent’s Committee on Federd
Judicia Sdlection, the establishment of which “indtitutionalized and formalized an active White
Houserolein judicid sdection” (Goldman 1997, 292). The Committee included “ presidentia
aldes and confidants such as Edwin Meese 111, James Baker and Fred Fielding” and did not
“amply react to initiatives from the Jugtice Department and rely on its candidate investigations’
(Slotnick 1988, 319). Instead, the Committee served “as an important source of names’
(Slotnick 1988, 319). Potentid candidates were also subject to independent investigation by
the presdent’s personnd office. Committee meetings held regularly at the White House
“symbolized ... the importance the Reagan adminidiration placed on judicia sdlection and its
centrd role in furthering the presdent’s agenda’ (Goldman 1997, 293).

With the establishment of the OLP and the President’s Committee, potentia nominees
were subjected to increased scrutiny in an active manner by those in the “highest levels of the
White House gtaff” (Goldman 1997, 292). Furthermore, the Reagan administration began the
practice of bringing the leading candidates to Washington for “detalled interviews designed to
icit thar judicid philosophy” (Cannon 1991, 803). Potentid nominees during the Reagan
years, therefore, were subject to an intense scrutiny unlike that seen in any previous

adminigration. The screening role of the American Bar Association Committee on the Federd
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Judiciary, however, was greatly reduced. Reagan'’s efforts to increase the ability of those within
his adminigration to scrutinize candidates was offset by his refusal to send possible namesto the
ABA until after the short list of candidates had been narrowed down to the final choice

(Murphy 1990).

Reagan’ s opportunity to fill vacancies

Reagan’ s ability to shape the federd judiciary surpassed even that of Carter before him.
Many factors accounted for this, including the number of judiciad positionsto befilled during his
adminigtration, the congressiona palitica environment, and Reagan’s own popularity. As noted
earlier, Reagan gppointed more persons to the federa bench than any preceding president.
Thiswas due in large part to Reagan’s two termsin office, and, to alesser extent, the expansion
of the federal bench by Congress. 1n 1984, Congress added 24 new circuit court positions and
61 new digtrict court postions to the federa bench as part of alarger bill (PL 98-353) that
transformed bankruptcy procedures and created hundreds of new bankruptcy judge positions
(Barrow, Zuk, and Gryski 1996). The establishment of “only” 85 new Article 111 judgeships
clearly paled in comparison to the 152 new positions created during the Carter administration
(Barrow, Zuk, and Gryski 1996). Reagan’s ability to shape the bench was further
compounded, however, by the more than 90 vacancies that existed on the federd judiciary in
January of 1981 when Reagan took office. These three factors together - atwo term
presidency, the crestion of 85 new positions, and alarge number of vacancies held over from
the previous adminigtration - dlowed Reagan an opportunity to utilize his newly-established

centraized selection gpparatus to achieve hisvison of transforming the federd judiciary.
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Reagan was able to capitalize on this opportunity in large part because he enjoyed the
unique sSituation of being a Republican president in the 20" century who entered into office with
a Republican mgority in the Senate. Initidly, “relations between the adminigtration and
Republican senators appeared to be reasonably cordid,” and Reagan and Strom Thurmond
(the new chair of the Judiciary Committee) had smilar attitudes regarding judicia selection
(Goldman 1997, 307). Thisdid not eiminate dl problems between the adminigtration and
those in the Senate, however. For example, Reagan’ s request that Republican senators submit
as many asfive names for each digtrict court vacancy was met with some resistance, but the
Republican Senate certainly provided Reagan with a more sympathetic venue, & least for the
fird 9x years of his adminidration.

Findly, Reagan’s ability to transform the judiciary was achieved in part by his own
persondity and actions as president. Reagan was dedicated to gppointing conservative,
resraintist judges. Any other policy consderation was set asde. For example, with the
exception of his gppointment of Sandra Day O’ Connor to the Supreme Court, the affirmative
action goasthat were so crucia to the Carter administration were completely abandoned
during the Reagan years. Theroles of the National Bar Association and the Federation of
Women Lawyers were completdy eliminated and these groups no longer received the names of
candidates prior to nomination (Fowler 1984). The vestiges of affirmative action criteriain the
selection process had been removed quickly by Reagan.

Reagan dso was adle to parlay some of his persona strengths into the judicia selection
process. Asthe most popular president since Roosevelt, Reagan utilized his ability to

communicate to the public in order to “articulate his vison of how he wished to shape the
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judiciary through his gppointments’ (Goldman 1997, 296). He dso spoke directly to the public
in defense of troubled nominations, not only for those (such as Robert Bork) appointed to the
Supreme Court, but aso for occasiond troubled nominations to the lower courts (including

Jefferson Sessions and Daniel Manion in 1986) (Goldman 1997).

Judicial selection during the 100" Congress

The beneficid circumstances surrounding judicid sdection during the first Six years of
the Reagan adminigtration changed dramaticaly during the last two years of Reagan’s second
term. Asaresult, the selection of judges became more high profile and more contentious.
Although most of the public attention focused on the failed nomination of Robert Bork to
replace Justice Lewis Powell on the Supreme Court in 1987, severd other nominations to the
federd courts (at both the digtrict and circuit court level) ran into serious problems as well.
Overdl, during the 100" Congress (1987-1988), five nominations were withdrawn by Reagan
and 16 others were not confirmed by the Senate. Reagan was able to gppoint only 66 district
court judges and 15 circuit court judges during the 100" Congress, compared to 95 district
court and 32 circuit court appointees during the 99" Congress (Goldman 1989).

What had changed during the find years of the Reagan adminidration to affect
Reagan’s ability to appoint federd judges? Most importantly was the re-establishment of
Democratic control of the Senate after the eection of 1986. Controlling the Judiciary
Committee (now chaired by Senator Joseph Biden of Delaware) and the full Senate,
Democrats were much lessinclined to gpprove of Reagan's efforts to pack the judiciary with

consavatives. The changing political dimate surrounding judicia sdlection during the 100"
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Congress dso included the upcoming 1988 presidentiad eection. With Reagan’s control over
the White House coming to an end, delay tactics appeared to surface in the nomination process.
According to Goldman (1989, 319), “at least 20 nominations gppeared sdled in the Senate’
by August of 1988, with Republicans in Congress beginning to sl the passage of legidation in
turn. Reagan was not immune to the effects of alame-duck presidency on the ability to gppoint
judges.

Reagan adminigtration attempts to gppoint conservative judges were dso stymied by
problems within the White House. Controversy surrounding Attorney Generd Edwin Meese
[11 was increasing due to allegations that Meese intervened on behdf of afriend in an effort to
win a defense contract (Cannon 1991). In the spring of 1988, the conflict-of-interest dispute
involving Meese led to the resgnations of Deputy Attorney Generd Arnold Burns and Assgtant
Attorney Generd William Weld (Cannon 1991). Goldman (1989, 327) concluded that this
scanda was no doubt “adrain on the atorney generd’ stime and energies and may have
diverted some of his attention from judicia sdection.”

Findly, judicid sdection during the 100" Congress was also characterized by some of
Reagan’s most controversa and high-profile nominees. The mogt highly publicized fallure
during this time was the regjection of nominee Robert Bork to the Supreme Court by afull
Senate vote of 42 to 58 on October 23, 1987. Although Bork had easily secured Senate
confirmation to the Court of Appedsfor the Digtrict of Columbia Circuit in 1982, the politica
climate in 1987 had shifted in the Senate. Democrats in the Senate were senstive to Reagan's
nomination of an outspoken, clear consarvative to replace moderate Lewis Powell during an

erawhere the Court’ s ideological make-up was shifting (Stookey and Watson 1988).
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In the 100" Congress, lower court appointments also drew fire in the Senate.

Reagan’s nomination of Bernard H. Siegan to the U.S. Court of Appedsfor the Ninth Circuit in
1987 ran into problemsin the Judiciary Committee, with a vote of 8-6 againgt confirmation and
refusal to report the nomination to the full Senate (Goldman 1989). The nomination of Stuart
A. Summit to the U.S. Court of Appedlsfor the Second Circuit in 1987 initialy cleared by the
Judiciary Committeein 1988 was later hdted by Republican Senator Alfonse D’ Amato
(Goldman 1989). Numerous other district and circuit court nominations were unsuccessful
during the 100" Congress, for reasons ranging from opposition by gay rights groups'® to
concerns by Republican Senators for liberd policy views™ (Goldman 1989). Criticism of
Reagan’ s nominees during this time came not only from the Democrats now controlling the
Senate, but from some important Republican senators as well.

The political climate, the controversy surrounding Meese, and the controversa nature
of some of Reagan’s late-term nominees dl limited the adminigiration’s ability to continue
gppointing consarvatives to the bench in the numbers that had occurred during the first Sx years
of the adminigtration. Even these problems facing judicid nominations during the 100"
Congress, however, must be assessed according to the over-al success of the Reagan

adminigtration in appointing significant numbers of rdatively young'?, conservative judges to the

19T the nomination of Vaughn R. Walker to the district court in California.
1T0 the nomination of James R. McGregor to the district court in Pennsylvania,

2At the end of his second term, Reagan had filled the bench with, on average, younger
judges than any of the previous four presidents. Reagan’s appointees had an average age of
50.0 years, compared to Carter judges (the next youngest cohort), averaging 51.9 years of age
(Goldman 1989).
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federa bench. Reagan ultimately gppointed dightly more than haf of the federd judiciary and
was able to do so without appointing a single Democrat to any gpped's court postion (and only
14, or 4.8%, Democrats to the district courts) (Goldman 1989). Goldman (1989, 330) sums
up the Reagan adminigration’s impact on the courts as “ having had the greatest influence on the

shape of the American judiciary and law since Franklin Roosevelt.”

Judicial Selection Under Reagan: Success Rate and Scrutiny

Reagan enjoyed a high success rate in filling positions on the courts of gppedls. Overdl,
84% of the Reagan nominees were successfully confirmed (see Table 2.2). The 84% success
rate was consgstent in both the first and second terms, indicating that Reagan may not have
suffered much of alame duck effect in hislast term with regards to successrate. Furthermore,
Reagan was able to appoint 47 judges onto the circuit courts in his second term, compared to
only 31 successful nominations made in hisfirst term. The 84% success rate during Reagan’s
second term is somewhat mideading, however. Courts of gpped's nominations made during the
100" Congress ran into much more trouble in the Senate, with only a 65% success rate during
Reagan’slast two yearsin office. Furthermore, whereas only 1 nomination failed during the

99" Congress, 8 failed during the 100" Congress.

Table2.2
Reagan Nominations: Success Ratesand Mean Referral Times

Both Terms First Term Second Term 100" Congress

% of all Nominations 100 39.8 60.2 24.7
(N=93) (N=37) (N=56) (N=23)
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Success Rate .84 .84 .84 .65
Daysto
Referral First Term Second Term 100'" Congress
(Std. Dev.)
All Nominees 233 (221.60) 174 (169.96) 272 (243.66) 239 (294.71)
(N=93) (N=37) (N=56) (N=23)
Successful Nom's 248 (227.66) 190 (172.31) 286 (252.33) 283 (345.01)
(N=78) (N=31) (N=47) (N=15)
Failed Nominees 155 (172.79) 91 (140.98) 197 (186.25) 157 (152.39)
(N=15) (N=6) (N=9) (N=8)

With respect to referral time, Reagan nominees were referred to the Senate an average
of 233 days after vacancy (with a standard deviation of 221.60). However, referra time
increased sharply between Reagan’ sfird term (average referrd time of only 174 days) and his
second term (average referrd time of 272 days). Thisincreaseis likely due to the problems
facing the Reagan administration during the 100" Congress, as well asto theimpact of a
handful of extremely long-delayed nominees during the 99" and 100" Congresses.® Unlikethe
Carter adminigtration, however, Reagan’s successful nominations suffered from an increase in
referral delay when compared to their unsuccessful counterparts. During the Reagan years,
therefore, it gppears as if nominees who were ultimately successful were typicaly referred to
the Senate only after afairly long period of delay for consderation and investigation. The
unsuccessful nominees, however, were typicaly referred to the Senate after ardatively brief

period of investigation. During Reagan’sfirgt term, for example, the six failed nominations were

13n 1987, for example, Reagan nominated Jerry Smith to the U.S. Court of Apped's
for the Fifth Circuit after adelay of 1057 days and David Ebel to the U.S. Court of Appedsfor
the Tenth Circuit after adelay of 1085 days.
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sent to the Senate after an average delay of only three months, compared to an average delay
of more than sx months for successful firgt-term nominees. The speed with which Reagan
meade his unsuccessful nominations may be accounted for by the timing of these failed
nominaions. Nine of Reagan’s 15 failed nominations (60%) were made during eection years.
Asreferrd time tends to decrease sharply during eection years (a point that will be discussed in
more detall later), the gpeedy sdection of Reagan’sfaled nomineesislikely afactor of his
atempting to nominate individuads quickly as his terms expired.

In terms of sheer numbers of gppointees, Reagan had a greater impact on the courts of
apped s than did Carter. His ability to gppoint circuit court judges was, however, atenuated by
adightly lower overdl success rate than was enjoyed by Carter, particularly due to problems
faced by the adminigtration in the 100" Congress. The ability of the executive branch to
continue the agenda of gppointing young conservatives to the courts of gpped's looked

promising, though, with the eection of George Bush in 1988.

The Bush Administration

In some ways, George Bush's gpproach to judicia selection borrowed aspects of both
of the preceding adminigrations. He incorporated an interest in appointing a more diversified
bench, but he dso continued the Reagan administration’s commitment to extensively screening
and interviewing prospective nominees (Goldman 1991). One important component of judicia
sdection under Bush was continued control over nominations in the White House, dlbatin a

more subtle manner than during the Reagan adminigtration. Bush continued the Presdent’s
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Committee created by Reagan and expanded the role of the White House counsel’ s office,
athough the Justice Department continued to play acrucid screening role (Goldman 1991).

Bush was unable to have as dramatic an impact on the composition of the courts of
gpped s as his two immediate predecessors, however. Aswith Carter, Bush served only one
term as president, but unlike Carter, he was faced with a divided government throughout his
term. Aswith Reagan, Bush had the opportunity to appoint a moderate number of judgesto
new positions, but he entered office weakened by the controversies concerning the Reagan
Justice Department and judicid sdection process. Therefore, influence over the composition of
the federd judiciary during the Bush adminigtration was congtrained by three predominant
developments:

1) Bush's ddliberate attempts to avoid controversy over judicia nominations due to the

lingering effects of controversy in Reagan Justice Department.
2) The rdatively smal number of new positions created on the courts of appeas with

the passage of PL 101-650.
And 3) The exigence of divided government throughout Bush's term.

Avoiding controversy

Upon entering office, Bush'sinitid strategy concerning judicid nominations was
characterized as one focusing on the avoidance of controversy, largely due to the problems that
faced the Reagan Justice Department in the 100" Congress.  Bush retained Dick Thornburgh
as Attorney Generd. Thornburgh had been appointed by Reagan to replace Meese in August
of 1988 and was regarded as providing the Department of Justice with aless confrontationa

and more professona demeanor (Goldman 1991). Thornburgh continued the tradition of
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incoming adminigirations dissolving selection initigtives in place from the previous adminigration.
Here, Reagan’s Office of Legd Policy was terminated and control over judicia selection was
shared between the White House and the Justice Department. The shift to more power within
the White House was furthered in 1991 with Thornburgh' s departure (Goldman 1993).

Bush's selection procedure reforms and his early efforts to repair the image of the
Jugtice Department led to adow dart for judicid sdection. In hisfirg year as presdent, Bush
only referred 22 nominees to the federd bench, less than haf the number that would be sent in
the following year (Goldman 1991). Bush's strategy of avoiding conflict was successful in that
by the end of the 101% Congress, only three nominations (two to the district courts and one to
the appedls court) were alowed to languish and fall in the Senate (Goldman 1991). However,
this drategy limited Bush' s ability to exert an impact on the judiciary, as seen by therdatively
low numbers of judges appointed by Bush compared to his predecessors. Bush's ability to
influence the judiciary would improve during the 102" Congress, but not enough to
compensate for hisrdaively dow gart, resulting in the failure to forward nominations for nearly
50 positions to the federa district and circuit courts by the end of the 102 Congress
(Goldman 1993). Budh'sinahility to expedite referrds to the Senate and the resulting numbers
of unfilled pogtions at the end of his presidency garnered criticism from some Republican

senators for Bush' sfallure to maximize hisimpact on the judiciary (Goldman 1993).

Bush’'s Opportunity to Fill Vacancies
In the waning days of the 101% Congress, 85 new judicia positions were created (the

same number as during the Reagan adminigtration) with the passage of PL 101-650. Aswith
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the Reagan adminigtration, the Democratsin Congress (who now controlled both chambers)
refused to authorize anywhere near the same number of positions created during the Carter
adminigtration. Furthermore, since the federal bench had been expanding regularly for many
years, the 85 new positions created during the Bush administration accounted for only 11.1% of
thejudiciary - the lowest percentage increase of any judgeship bill snce 1969 (Barrow, Zuk
and Gryski 1996). Although Bush and Reagan were provided with the same number of
postionsto fill, only 11 of the 85 postions created in 1990 were to the courts of appeds
(compared to 24 courts of gpped s positions created in 1984) and, unlike Reagan, Bush would
be confronted with a Democraticaly-controlled Senate when filling these pogitions. Ultimately,
Bush was able to gppoint 37 judges to the courts of gppeds, afar cry from the 56 postions
filled by Carter, another one-term president, and less than haf of the 78 postionsfilled during
the Reagan years. Although the number of judges that Bush placed on the courts of gpped's
was ggnificantly lower than for ether of his predecessors, he was adle to give nearly 90% of his
positions on the courts of gppedls to young, Republican judges (Goldman and Sotnick 1999).
Although Bush was unable to exert the same magnitude of influence over the federd
judiciary as did his two predecessors, some important points can be made from his approach to
judicid sdlection. Firgt, Bush's recognition of the need to steer clear of controversy highlights
how poalitica and contentious the gppointment process was becoming, particularly during a
period of divided government. This apprehenson was felt not only for appointments to the
Supreme Court, but to the lower courts aswell. Second, Bush followed Reagan’ s gpproach of
gppointing consarvatives to the bench, solidifying the perception of thejudiciary a dl levelsas

being paliticaly important to a presdent’s agendaand legacy. Thirdly, Bush continued the
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trend of centrdizing the nomination process more in the adminigration itself by requiring more
involvement by adminidration officids in the screening and sdection process. Findly, the
increasingly complex judicid sdlection machinery in the adminigtration had made the nomination

process more cumbersome, resulting in fewer, less efficient nominations.

Judicial Selection under Bush: SQuccess Rate and Scrutiny

Budh's lessened impact on the judiciary (compared to his immediate predecessors) is
evident from his success rate information provided in Table 2.3. Bush gppointed fewer judges
to the courts of gppedls than either Carter or Reagan (with only 37 successful nominations) with
asuccessrate of only 76%. Aswith both Carter and Reagan, however, most of Bush'sfailed
nominations came late in histerm. Of the 12 falled Bush nominations to the courts of gppeds,
five came during the 1992 eection year, with another four coming after mid-September of
1991. Only three of the 15 failed nominations came prior to mid-September of 1991.
Furthermore, Bush's early failures largely centered on his efforts to replace Paul H. Roney’'s
position on the U.S. Court of Appedsfor the Eleventh Circuit after Roney took senior statusin
1989. Bush nominated Kenneth L. Ryskamp of Florida to the position on April 26, 1990, only
to have the nomination returned a the end of the 101% Congress. Opposition to Ryskamp
focused on concerns over his dleged insengtivity to civil rights dams and his membershipisa
country club that discriminated againgt African-Americans and Jews (Goldman 1991). Bush
soon renominated Ryskamp on January 8, 1991. After two days of hearings, after which the
Judiciary Committee unfavorably reported the nomination out of committee, Ryskamp's

nomination was once again returned to Bush on August 2, 1991. Filling the Roney vacancy
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would once again haunt the Bush adminigration, after the nomination of Federico Moreno in
March of 1992 was returned to Bush at the end of the 102" Congress.* With most of the
faled Bush nominations coming late in his term (and two of the three early failures centering on
one particularly controversa nomineg), the Bush years continued the trend of early success,

followed by alowering of the presdent’ s success rate due to eectora cycle influences.

Table2.3
Bush Nominations: Success Rate and Mean Referral Time

Full Term 101% Congress 102™ Congress
Number of Nominations 49 19 30
Success Rate .76 .95 .63
Mean Daysto Referral (Std. Dev.) . 253(187.87) 227 (174.90) 270 (196.72)
(N=49) (N=19) (N=30)
Successful Nominations 248 (211.12) 228 (179.90) 267 (240.46)
(N=37) (N=18) (N=19)
Failed Nominations 270 (88.03) 207 (---) 276 (89.95)
(N=12) (N=1) (N=11)

With respect to referrd time, Bush took an average of 253 days to forward a nominee
to the Senate (with a standard deviation of 187.87). Although Bush appointed fewer judgesto
the courts of gppeds, the nominations he did make took only dightly more time than under the

Carter or Reagan adminigtrations. However, the standard deviation for Bush's 37 successful

¥The Roney vacancy would findly befilled by President Clinton when Rosemary
Barkett was confirmed by the Senate in 1994, more than four and a half years after Roney
vacated the position.
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nominations (211.12) is much larger than the standard deviation for Bush's 12 failed
nominetions (88.03), indicating awider variation in referra time for the successful nominations
than the falled nominations. The median referrd time for Bush's successful nominetions was
only 192 days, a much shorter period of time than the mean referrd time for Bush'sfailed
nominations.

Bush nominated far fewer judgesin the 101% Congress than in the 102, indicating that
his adminigration was inefficient in organizing its judicid selection program and referring
nominees in the early part of the administration. However, average referra time during the
101% Congress was actualy faster than during the 102™ Congress. The inefficiency in
organizing the judicid sdection agenda, therefore, resulted in fewer nominations early in the
Bush adminidration, but no increase in referrd delay.

The Bush adminigration, therefore, is characterized as having alessened impact on the
composition of the U.S. Courts of Appeds than either the Carter or Reagan adminigtrations.
However, there was only adightly increased delay in the naming of Bush’'s nomineesthan in the
previous two adminigtrations. The dow gart in the Bush adminigration, therefore, was due less

to an increase in referrd dday than an inability to refer many nominees to the Senate.

The Clinton Administration

Problems in the gppointment process reached what was referred to asa “crisis’ leve
during the Clinton presidency (see, for example, Goldman 1998; Rehnquist 1998). Clinton
entered office in 1993 facing a Senate controlled by Democrats. However, the “ Republican

revolution” of 1994 dtered the political landscape, increasing the problems faced by the Clinton
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adminigration in placing judges on the courts of gppedls. Overdl, the Clinton administration’s
approach to judicia selection can be characterized by the following devel opments:

1) A lessened ahility to influence the judiciary due to adow Start to the selection
process and an increasingly hostile Senate Judiciary Committee after the 1994
elections.

And  2) Criticiam over increasing delay in the nomination process during the Clinton
adminigration.

Opportunities to impact the judiciary

Upon assuming office, Bill Clinton inherited many benefits regarding judicid sdection
from the Bush adminigtration, but he acquired some problems aswell. Bush'sinability to
forward nominations for nearly 50 vacancies, combined with the Senate' s refusal to confirm
gpproximately 50 Bush nominees, provided Clinton with amost 100 judicia vacancies
(including 15 to the courts of gppedls) a the start of his adminigtration. Clinton recognized that
taking advantage of this opportunity, however, would require dtering sdlection procedures to
alocate more resources to expedite the forwarding of nominations (Goldman 1995). Aswith
Bush, therefore, judicid selection began dowly as Clinton assigned personsin the White House
and the Justice Department with responsibility over judicid selection (Goldman 1995). Upon
entering office, Clinton’s opportunity to have an immediate impact on the judiciary was
furthered by a Democraticaly controlled Senate. This politica advantage would be short-lived,
however, due to the “Republican revolution” of 1994.

Regardless of the large backlog of vacancies inherited by Bush and the early advantage

of unified government, Clinton was not able to staff the judiciary to the same degree as Reagan,

another two-term president, particularly at the courts of appealsleve. Clinton was ableto



48

gppoint 305 ditrict court judges - more than any of the three previous administrations.
However, by the close of the 106" Congress, Clinton was only able to appoint 61 appeds
court judges - 17 fewer than were appointed by Reagan in his two terms, and only 5 more than
Carter during hissingle term in office (Goldman et. d. 2001). Thislessened impact islargdy
due to the “flashpoint of Republican senatorid delay and opposition” that accompanied
appointments to the courts of appeds during the 106" Congress, when only 13 of Clinton's
nominees were confirmed, and 18 nominations languished without Senate action at the end of
the sesson (Goldman et. d. 2001, ).

The problems that Clinton’s gppeal's court nominees faced in the 106" Congress only
heighten the consequences of some criticisms of the lost opportunity that was afforded the
Clinton adminigtration, particularly when compared to the previous adminigrations. Unlike his
predecessors, for Clinton, “judgeships did not take center stage, by most accounts, on [his]
domestic policy agenda’ (Slotnick and Goldman 1998, 203). Instead of viewing the judiciary
as abattlefield to win or lose, those in the Clinton administration were interested in appointing
persons who were highly qudified, not ideologicaly controversd, and who would diversfy the
bench by their gender and race (Slotnick and Goldman 1998). In thisway, Clinton’s gpproach
to judicid sdection was even more conciliatory than that of Bush.

Sotnick and Goldman (1998) characterize Clinton’s gpproach as being “ consultative”’
in that those in the Clinton White House appeared, at leadt, to have a smooth relationship with

key senators on the Judiciary Committee, even after the “ Republican revolution” of 1994.%°

5 otnick and Goldman explain in detail the reasons for this collaborative gpproach in
the 104" Congress. They point to the non-ideological bend of the Clinton nominees (making
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Clinton, furthermore, did not radically dter the screening and selection procedures within the
adminidration, retaining the Office of Policy Development created during the Bush
adminigtration and continuing the cooperation between the Justice Department and the White

House, particularly for sdection of circuit court judges.

Gridlock and delay in the selection process

Upon closer examination, however, the trangtion from unified to divided government
after the 1994 midterm eections did not occur without incident. In particular, appointments to
the judiciary were beset by alegations of unprecedented gridlock and delay.® Senate Judiciary
Committee Chair Orrin Hatch (R-UT) has criticized the Clinton adminidiration for taking too
long to refer nominationsto the Senate. Clinton adminigtration officids, including Attorney
Generd Janet Reno, have dleged that Republicans on the Judiciary Committee were
responsble for the dow-down in confirmations, an opinion shared by Senator Patrick Leahy
(D-VT), the ranking minority member on the Committee at thetime. U.S. Supreme Court
Chief Justice William Rehnquist even weighed in on thisissue. In his 1997 Y ear-End Report on

the Federa Judiciary, Rehnquist admonished both sides of the selection and confirmation

them less controversd), the inability of the “ Gingrich revolution” to have much of an impact on
the Senate and the Judiciary Committee, and the professionalism and commitment of
Republican Judiciary Committee chair Orrin Hatch (UT) regarding judicid confirmation as key
sources for cooperation here.

®For example, Clinton was able to gppoint 107 district court and 18 appeals court
judges during the 103 Congress when Democrats controlled the Senate, but was only able to
appoint 62 district court and 11 circuit court judges during the 104™ Congress, after
Republicans gained control.
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process and urged the “ President [to] nominate candidates with reasonable promptness, and
the Senate [to] act within a reasonable time to confirm or rgject them” (Rehnquist 1998, 3-4).
The bipartisan Miller Center Commission was established in October of 1994 to assess
the situation and report on the state of the selection of federd judges. In this report, the
Commission concluded that with alarger judiciary and more complex sdection procedures, the
number of vacancies to the bench had risen and referrd time had increased to unprecedented
levels (Miller Center Report 1996). Regardless of the Clinton administration’s moderate
goproach to judicia selection and the lack of ideologicaly-driven choices in nominees, the
gppointment process had become increasingly complex and beset by political maneuvering.
Due to the amount of scrutiny and screening of nominees and the number of people involved in
the process, referrd of nominees to the Senate had alegedly become increasingly time-

consuming.

Selection under Clinton: Success Rate and Scrutiny

Concerns over delay in the sdection of nominees during the Clinton adminigration
gppear to be wdl-founded. Clinton’s successin filling vacancies to the courts of gppedsislow
(with a success rate of only 71% through the 105" Congress) (see Table 2.4). Furthermore,
Clinton gppeared to face more difficulties in gppointing successful candidates as his presdency
proceeds, with a success rate of only 68% in the 105" Congress. Furthermore, as reported by
the Goldman et. d. (2001), with only 13 successful apped's court nominations out of 31

nominations during the 106™ Congress (a success rate of only 42%), Clinton’s ability to appoint
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judges to the courts of apped's appears to have deteriorated even further during his lame-duck

period.
Table2.4
Clinton Nominations. Success Rate and Mean Referral Time
All First 105"
Nominees Women Men Minority ~ White Term  Congress
% of all 100 29.4 70.6 26.5 735 58.8 41.2
Nom’s (N=68) (N=20) (N=48) (N=18) (N=50) (N=40) (N=28)
Success 71 .80 .67 .61 74 12 .68
Rate
Daysto First 105t
Referral Women Men Minority White Term Congr.
(Std Dev)
421 356 448 420 422 465 359
All Nom’'s (280.98) (232.41) (296.94) (262.02) (290.05) (317.38) (208.80)
(N=68) (N=20) (N=48) (N=18) (N=50) (N=40) (N=28)
401 335 434 486 376 450 327
Successfu (279.17) (220.93) (301.91) (263.20) (282.27) (312.08) (206.00)
I (N=48) (N=16) (N=32) (N=11) (N=37) (N=29) (N=19)
469 442 476 317 552 505 426
Failed (286.63) (293.07)  (294.34) (242.23) (282.53) (343.16) (210.13)
(N=20) (N=4) (N=16) (N=7) (N=13) (N=11) (N=9)

Clinton’s efforts to diversfy the courts of apped s with the addition of more women and

minority candidates met with mixed results. By the end of the 105" Congress, Clinton had

gppointed 16 women to the courts of gppeds, more than any previous president. Furthermore,

Clinton’s success rate in getting his femae nominees confirmed by the Senate, at 80%, was

higher than his success rate at getting male nominees confirmed (at only 67%). Clinton’s ability

to appoint members of racia minority groups to the appeals courts, however, was less
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impressive. He was only able to appoint 11 minorities to the courts of gppedlsin hisfirst Sx
years in office (one less than was gppointed by Carter in his angle term). What is more
griking, however, is the low success rate enjoyed by Clinton’s minority nominees. At only
61%, the minority success rate is much lower than the 74% success rate enjoyed by Clinton’s
white nominees.

Furthermore, the data provided in Table 2.4 provide clear evidence that delay in
referrd time increased dramatically during the Clinton administration. Average referra times
surpassed the 420 day mark for al Clinton nominations through the 105" Congress (with a
standard deviation of 280.98), with those made during Clinton’sfirst term hitting the 465 day
mark. Referra time during the 105" Congress dropped to an average of 359 days. The
amount of referral delay seen in thefirgt term of the Clinton administration (at 465 days on
average) supports criticisms that Clinton wasted the opportunity afforded to him with two years
of unified government and alarge number of outstanding vacancies left over from the Bush
adminigration. The inability of the adminigtration to proceed quickly with nominationsin the
firgt term prevented Clinton from having an early impact on the composition of the courts of
appeds. This, compounded with the appointment problems that surfaced in the 106™
Congress, accounts for much of Clinton’s incgpability a having the sort of consequence that
Reagan had on the compaosition of the courts of appedls.

Referrd time during the Clinton years reached unprecedented levels for dl nominee
categories, with respect to race, gender, and success or failure. With amean referrd time of
552 days, Clinton was dowest to refer the 13 white nominees who were eventualy

unsuccessful. These unsuccessful nominations included only one made during an dection year



53

(when referrds are typicaly made more quickly) and included six nominees whom the ABA
rated as only qudified or lower. It isnot surprising that the decison to put forth lesser-quaified
nominees during non-election years would take an especidly long period of congderation and
investigation. The average referrd time of these Six lesser-qualified white nominees was 676
days, with astandard deviation of only 112.59. It is quite clear that the Clinton administration
took itstime prior to putting forth these nominations of questionable qudifications during non-
election years when time congraints are less crucid to the adminigtration.

Appeds court nominations during the Clinton years were therefore characterized by
decreasing success rates as the adminigtration progressed. Clinton’s ability to get women and
minority candidates on the circuit courts was fairly successful with respect to female nominees
(with ahigh success rates and relatively shorter referrd time), athough his minority nominees
suffered from a decreased success rate and longer delays prior to referral. Findly, and most
griking, compared to previous adminigtrations, the Clinton years were marked by alarge
increese in referra delay for dl nominees, whether mae or femae, white or minority, successful
or unsuccessful. The addition of data from the 106™ Congresswill alow for acomplete
andysis of referrd delay during the Clinton years. However, even with the addition of data
from 106™ Congress, referra delay during the Clinton administration will likely remain at

unprecedentedly high levels.

Trendsin Success Rate and Referral Delay
The increased complexity and time-consuming nature of the selection process can be

traced back to the Carter administration. Success rates have decreased steadily since the
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Carter adminigtration (see Table 2.5). By attempting to wrest more control over the nomination
process from individua senators and placing it within seection commissons established within
the adminigtration, the long-standing relations between those in the Carter administration and
the Senate were atered. Furthermore, the increased scrutiny and screening of potential
nominees that was initiated during the Reagan administration have increased the number of
personsinvolved in judicid sdection and the length of time necessary to vet nominees and send
nominations to the Senate. Although referrd time remained consstent from the Reagan to the
Bush years, the Bush adminigtration experienced a dow start to the judicid nomination process
in that he referred only asmal number of nomineesin thefirst few years of his administration.
The most dramatic increese in referrd timeis found in the Clinton era, due in large part to the

inability to handle the increasing backlog of vacancies efficiently.

Table25
All Administrations; Success Rate and M ean Referral Time, 1977-1998

Administration Success Rates
Carter n=61 .92
Reagan n=93 .84
Bush n=49 .76
Clinton n=68 71

All Administrations n=271 .81

Mean Days

Administration to Referral

(Std. Dev.)
Carter n=61 232 (122.35)

Reagan n=93 233 (221.60)
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Bush n=49 253 (187.87)
Clinton n=68 421 (280.98)
All Administrations n=271 284 (228.85)

Although presidents have long been interested in judicia appointmentsto dl levels of
the federd judiciary, the initiatives established during the Carter and Reagan years have
increased the political nature of these gppointments. Limiting traditional senatorid prerogetives
and using judicid selection to advance presidentia policy goas have “raised the stakes’ for
gppointments to the courts of gppeals. The nomination process has become increasingly
thorough and important for presidents, but it has accordingly become more complex, time-
consuming, and contentious, especialy during the Clinton adminigtration. More time must be
dedicated to the investigation of nominees prior to referring nominations to the Senate for
consderation. Determining the factors that drive referrd delay, including politica

condderations and nominee characteristics, is the focus of the next chapter of this study.



CHAPTER 3

DETERMINANTS OF REFERRAL DELAY

Since the Carter administration, presidents have attempted to gain more control over
the selection process in order to utilize judicia nominations to advance their legd and policy
agendas. With this control comes the burden of identifying and vetting potential nominees. As
discussed in the previous chapter, presidents have suffered to the courts of gppeals from
steedily decreasing success rates with respect to their courts of gppeds nominees. Presidents
must take additiona care when salecting nominees for positions on the courts of gppealsin
order to secure confirmation.

Presidents now enjoy more opportunity to investigate and select nominees to the courts
of gppeds, but this opportunity comes with areponsbility to examine nominees closdly,
particularly those whose qudifications or background are less certain (Harris 1981; MacKenzie
1981). Doing otherwise may risk Senate opposition and defeat. Referral time may be
increased, therefore, when the qudifications of a particular nominee are in question, in that
serious congderation must now be given before sending a nominee to the Senate who may be
deemed unqudified for the position. Furthermore, the growing political importance of positions
on the courts of gppeals may dictate that those in the adminigtration will have to take particular
carein referring nominations to the Senate when relations between the two branches are

grained (Kahn 1995; Goldman 1998). In order to secure a successful confirmation in an
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unfriendly Senate, the adminigtration may have to identify, screen, and consider dl potentia
nominees carefully. Finaly, presdents may be faced with indtitutional consderations when
selecting nominees to the courts of gppeds. For example, presidents have attempted to gain
more control over the nominee salection process, requiring the dedication of more time and
personnd within the adminigtration (Goldman 1997; Miller Center Commission 1996). The
ingtitutiona changes within the adminigration to develop an independent ability to vet and sdlect
nominees may have an influence on a presdent’ s ability to nominate successful candidates
efficiently. Therefore, theimpact of politica, nominee-specific, and ingtitutiond factors on

referral delay isthe focus of this chapter.

Determinants of Referral Delay
Background and Hypotheses

Little quantitative research has been conducted on referrd delay, and that which has
been done typicaly provides descriptive information on the length of referrd delay only. As
discussed above, average referrd times increased only dightly from the Carter administration
through the Reagan and Bush years, and then increased dramaticdly during the Clinton
presdency. The descriptive findingsin this study are fairly congstent with those from a recent
report published by The Century Foundation (2000). That study found average referral times
to be smilar during the Carter and Reagan years (at approximately 225 to 230 days), with an

increase in referra time during both the Bush and Clinton administrations.
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Going beyond a descriptive andyss of referral delay over time, however, is necessary
in order to determine whether political amosphere, nominee consderations, or ingitutiond
concerns affects the nomination process for courts of gppeds judges. Many scholars have
argued that presdentiad nomination strategies are affected by politica consderations. Matese
(1995, 5) characterizes appointments to the Supreme Court as “atest of presdentid strength.”
“Week” presdents are thought to have amore difficult time securing confirmation of their
nominees before the Senate than “stronger” presidents. With respect to judicia gppointments,
presdentia strength is influenced by factors such as the president’ s reationship to the Senate
and electora considerations (see Deering 1987; Kahn 1995; Krutz, Fleischer, and Bond 1998;
Madtese 1995; Massaro 1990; and Moraski and Shipan 1999). When the presidentisina
position of relative weakness, he may have to take more care and consderation in judicia
nominations prior to referrd to the full Senate. Stronger presidents, on the other hand, may

have more freedom to refer nominees efficiently.

Hypothesis 1: Referral delay will increase during periods when the president is

politically weak.

Referrd delay may dso be influenced by the characterigtics of the nominee under
congderation. Many previous studies have highlighted the relevance of candidate experience
and professiona competence to nomination considerations (Howard 1981; Kahn 1995;
MacKenzie 1981; and Solomon 1984). The relevance of quaification considerations to the

nomination process may require that those in the adminigtration investigate aless quaified
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nominee more carefully prior to referrd. Furthermore, most judges on the U.S. Courts of
Appeds have followed traditional paths of socidization prior to gppointment (Howard 1981).
Judges with less traditiond backgrounds, therefore, may aso require more consderation prior

to referral. These two propositions lead to a second hypothesis concerning referrd delay:

Hypothesis 2: Referral delay will increase for non-traditional nominees and those

who are less qualified.

Ingtitutiond congderations may dso influence referra delay. Beginning with the Carter
adminigtration, presidents have taken aincreased interest in dtering the selection process for
nominees to the U.S. Courts of Apped's (Goldman 1997; McFedley 1987). In order to
maintain an ability to screen and sdect nominees independently from the influence of home-date
senators, presdents have had to establish and maintain procedures and personne within the
administration dedicated to nominee identification and screening (Goldman 1997). Therefore,
with more administration resources and personnd dedicated to selecting nominees, more time
may be required prior to the nominee referrd. The third hypothesis concerning referrd delay

follows

Hypothesis 3: Referral delay will increase as administrative procedures
concerning nominee selection become more complex.

Lagtly, delay in the referrd process may be related to the relative policy-making power

associated with the position being filled. Appointments to positions that are recognized as
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having more legd and policy influence may require more care and consderation than othersin
order to secure Senate confirmation (see, for example, Carp and Stidham 1998; Harris 1953;
Howard 1999; and Krutz, Fleisher, and Bond 1999). Therefore, the last hypothesis concerning

referrd delay concernsthe inditutional importance of the position being filled to the judiciary:

Hypothesis 4: Referral delay will increase for nominations to positions that are

recognized as having more influence over policy.

In order to test these four hypotheses, amultivariate regression analysiswas run
measuring the influence of political, nominee-pecific, and inditutiond variables on the amount
of time (in days) between vacancy and referra to the Senate for al 271 U.S. Courts of Appeds
nominations (save for those to the Federd circuit) made between 1977 and 1998. Asinthe
previous descriptive andysis, referrd delay was cdculated as the number of days from the date
the vacancy began (due to a retirement, creation of a new position, nomination sent back to the
president, etc.) to the date the nomination was officidly referred to the Senate. Onrare
occasions, the president refers anomination to the Senate afew weeks prior to the officid
vacancy date. Thereferra time for these cases, therefore, are negative numbers. Rather than
impose an atificid minimum referrd time of zero days, the seven cases where this occurred
were dlowed to have negative referrd timesin order to account for the instances where

presidents act quickly in anticipation of upcoming officia vacancy dates.!’

Dueto the fact that negative referral times only occurred seven times out of the 271
nominations congdered, and that negative referrd times typicaly only reflect presdentia
anticipation of vacancy dates by afew weeks, this operationdization schemeis unlikely to have
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Furthermore, in 11 casesin the data s, individuas who had previoudy been
nominated to a circuit court position and were not confirmed by the full Senate were
renominated in the subsequent legidative sesson. For these cases, the referrd time was
reca culated and coded as the time between vacancy and referra dates during the first
nomination rather than as the time between when the nomination failed in the Senate to when
the individua was renominated. The motivation hereisthat most of the vetting and investigation
into the nominee would have occurred the first time the candidate was consdered, and the
decison to renominate the same person would be made with less scrutiny and investigation into
the nominee' s background. Occasondly, for example, anomination is returned to the
president at the end of alegidative sesson and isimmediately renominated by the president at
the beginning of the next sesson. The few weeks that have gone by over the holiday season
are unlikely asindicative of the amount of congderation given to that nominee by the
adminigration as the length of time it took the president to decide to nominate that person the
firg timearound. Therefore, for these few renominated individuds, the time prior to the first
referrd isutilized. Of course, the decison to renominate a faled nominee may not adways be so
routine, and new information on the candidate or changing politica circumstances may require

additional consderation prior to the second referral. However, dthough thisis somewhat of a

much of an influence on the results that would be found if these negative referrd times were
recoded as zeros.
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subjective decison, it is more appropriate to take the earlier referral time as the best indicator

of the time required for the administration to consider the nomination.

The Referral Delay Model: Independent Variables'®

A number of palitical, nominee-gpecific, and inditutiond variadbleswere included in a
mode measuring their impact on the length of time required prior to nominee referra by the
adminigration. The politica variables were included to determine the influence on referrd delay
of the relative strength of a president due to his relationship to the Senate and electord
congderations. Nominee-specific variables were included to determine whether the
background or characterigtics of the individua nominee influenced how long the administration
consdered the nomination prior to referrdl. The ingtitutiond variables were included to
determine the impact of adminigrative centralization of the nominee selection process on the
length of dday prior to referrd. In addition, variables measuring the indtitutiona importance of
the position being filled on the courts of appeals were included to determine if areferra to a
position considered to be more influentia to the composition of the courts of appeal's required

moretime.

18 would like to thank Dr. Sheldon Goldman of the University of Massachusetts-
Amhers for assstance with this difficult coding problem.

Unless otherwise indicated, al independent variables are coded according to the
operationdization scheme provided in Appendix A.
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Politica Variables

When conddering potential nominations to the circuit courts, presidents must be
cognizant of the politica climate in which the gppointment process is being conducted. When
the presdent isin a politicaly weaker pogition, due to dectord or partisan consderations, for
example, he may have to congder potentid nominees more carefully due to his lessened ability
to help push nominations through the Senate. Problems can arise for a president when
confronted with a Senate that isideologicaly opposed to him. The most obvious measure of
the ideologica relationship between the president and the Senate is the party control of the two
branches. Presdents should have to consder nominations more carefully during periods of
divided government than during periods of unified government (Cameron, Cover, and Segd
1990; Maltese 1995; Massaro 1990; Segal 1987) .

A smple measure of divided government, however, isless gppropriate than avariable
that provides a more direct measure of the relationship between the president and the Senate
Judiciary Committee. The Judiciary Committee controls much of the confirmation process
through the power to conduct hearings and report a nomingtion to the full Senate (Carp and
Stidham 1998; Deering 1987; Moraski and Shipan 1999). In particular, the chair of the
Judiciary Committee is cgpable of exerting tremendous influence over confirmation procedures,
particularly through the ability to block and delay nominations (Bond and FHeischer 1990;
Deering and Smith 1997). Therefore, amore refined measure of the relationship between
presidents and those in control of the Senate confirmation processis provided by the

incorporation of a variable measuring the Presidential Support score of the Senate Judiciary
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Committee chair.?® When the Committee chair is more ideologicaly digned with the president,
nominations should require less consderation prior to referrd, indicating that the relationship
between this variable and referrd delay will be negative.

Election cycle effects must be consdered here aswell. Presdentid eection years, for
example, are characterized as periods of relative wegkness in an adminigtration (Cameron,
Cover, and Sega 1990; Kahn 1995; Massaro 1990; Maltese 1995). A weak president may
have to consder judicia nominations more carefully prior to referrd than apresident ina
position of relative strength. Presidentid eection years, however, dso bring atime condraint to
the president, due to the uncertainty of the upcoming election, and Senate rules dictating that dl
outstanding nominations be returned to the president when the Senate adjourns prior at the end
of the congressona session. Inan Election Year, therefore, presdents should nominate
judicid candidates more quickly in an atempt to secure afew last-minute confirmations before
election day, which may (or in the case of a second-term president, will) bring about the end of
their adminigration. Sending nominations to the Senate late in an eection year will likdy end in
having dl of these late nominations Smply returned to the president due to the ingbility of even a
receptive Senate to investigate, hold hearings, and vote on these nominees prior to the end of
the sesson, especidly since many of the senators themsalves are up for redection at the same

time. Therefore, presidents should try to make nominations as quickly and efficiently as

290Other measures gaging executive-senatorid relaions were considered here, including
nominate scores and median support scores of al Judiciary Committee members. However,
the central role of the Judiciary Committee chair to the confirmation process judtifies the use of
the presidential support score varigble for thisanalyss (Bond and Fleisher 1990; Deering and
Smith 1997; O’ Brien 1988).
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possblein the later stages of their adminigrations, resulting in a negative relaionship between
eection year nominations and referra delay.

Early in the presdentia term, on the other hand, presidents spend a good ded of time
organizing their judicial sdection staffs and determining how to proceed with their judicia
selection agenda (Buchanan 1990; MacKenzie 1981; Pfiffner 1987). MacKenzie (1981, 3)
dates that “the first and most formidable of the tasks facing a new President is the problem of
finding men and women to fill the most important postionsin hisadminigration.” Therefore,
efficient selection of early judicid nominees may take aback seet to organizationa concerns,
increeang referrd delay in the early days of an adminigtration.  Although a honeymoon effect
may be more prominent during only the first term of a two-term adminigtration, presdentia
reorganization of the adminidration and a reconsgderation of judicia selection proceduresin the
second term may dow nominationsaswel. The Honeymoon Year vaiable, therefore, is
predicted to increase the length of referrd delay.

Lastly, the existence of home-state senators of the president’s party may also increase
referral delay because of the expectation that presidents should confer with home-state senators
of his party prior to nominee sdection. Although Senatorial Courtesy is considered to be less
of acongraint on the selection of gpped s court nominees than those to the district courts, and
presdentid efforts have focused on drawing selection powers away from home-state senators,
the expectation that presidents should nonetheless consult with these senators requires the

incluson of this variable in amodd measuring referra delay (Goldman 1997; Harris 1953).
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Due to the potentia need to consult with same-party home-state senators, senatorial courtesy

should increase the amount of time required for the selection of a nominee.

Nominee-Specific Variables

Nominees with more questionable qudifications or less traditiond backgrounds may
require more careful consderation by the adminidration prior to referral. Many previous
sudies have highlighted the relevance of ajudicid nominee s background and experience to the
recruitment and selection process (see, for example, Abraham 1999; Harris 1981; MacKenzie
1981). Nominee ratings by the American Bar Association have been provided to the
adminidration for dl potentid nominees snce the Eisenhower adminigtration (Goldman 1997).
A nominee with ahigher ABA Rating may therefore require less time to investigate and
congder prior to referra. Nominees with lower ratings, being more likely to draw oppostion in
the Senate, may require more investigation and condideration prior to referrd. Presidents may
be reluctant to nominate less qualified candidates quickly, and may only do so once they are
more assured that the nominee will be acceptable to the Senate. A higher ABA Rating, on the
other hand, should decrease the length of referral time due to the increased assurance thet the
nominee will be more easily confirmed. Higher ABA ratings, therefore, should have a negetive
impact on the length of referrd delay.

“Non-traditiond” nominees, on the other hand, may require more time on the part of
the presdent prior to referrd in order to identify these nominees and investigate their

qudifications. Howard (1981) found that most judges on the U.S. Courts of Appedls followed
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amilar educationa and professiond paths to the bench. Nominees who deviate from the
traditiond characterigtics of circuit court judges may require more investigation and
congderation prior to referral.  Efforts to divergfy the bench may, in particular, result in
nominees whose backgrounds are less traditiond than their fellow nominees. Slotnick (1988),
for example, found that women and minority nominees tend to rise to judicia positions through
lesstraditiona legd careers. Therdative lack of the typica pedigree for afederd judicia
position (such as atendance a vy League law schools and a partnership a an elite law firm)
may require that non-traditional nominees be considered more carefully prior to referral. Going
out of the maingtream to find qudified women and minority candidates may require more time,
and assuring that such non-traditional candidates are ideologicaly compatible enough to merit a
nomination and quaified enough to secure confirmation may demand even more time.
Therefore, Gender and Race varigbles were included in the Referrd Delay Modd, with the

expectation that both would have a postive impact on referra delay.

Ingtitutiond Variables

Ingtitutiond reforms within presdentia adminigirations regarding nominee sdection
were indtituted in atempts to wrest control away from home-state senators. During the Carter
adminigration, the United States Circuit Judge Nominating Commisson was crested in order to
facilitate Carter’ s agenda of sdecting nominees based on merit and furthering diversfication
godsfor the judiciary (Goldman 1997). The Carter adminigtration failed to nominate many

women and minority nominees until the nominee identification and selection process was
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changed to dlow for amore careful, organized screening of dl potentid nominees. In the
Reagan years, selection procedures were indtitutionalized further with more control centradized
in the White House council’ s office and the creation of the President’s Committee on Federd
Judicia Sdection (Goldman 1997). The Reagan administration was determined from the outset
to keep as much control over judicid gppointments as possible in order to further his agenda of
gppointing ideologica consarvatives to the bench (Pfiffner 1987). The Bush and Clinton
adminigrations continued the efforts of their predecessors to shift more power to the White
House (Goldman 1993, 1995).

These efforts have placed a growing regponsbility over judicia nominations to those
within the administration over time asjudicid sdection procedures have become indtitutiondized
within the adminigration. In the early days of the Carter adminidration, serioustime
commitments were required for panelists on the Nominating Commission to identify and
investigate potentiad nominees thoroughly (Berkson and Carbon 1980). Through the years, as
nominee identification and investigation has become further indtitutionalized within the
adminigration, more time may be required for identification, vetting, and selection to be
conducted by those in the White House and the Justice Department. A Time variable was
included in the mode to account for the growing inditutiondization of the selection process
within the adminigration. With more personnd involved in the selection of nominees, more
delay may be seen in the period between vacancy and nominee referrd. Thisvariable,

therefore, is expected to have a poditive impact on referrd delay.
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Furthermore, as the descriptive statistics discussed previoudy indicate, referrd delay
during the Clinton administration gppear to have reached a“crids’ leve (see dso Goldman
1998). Although Clinton maintained many of the sdlection initiatives indtituted by his
predecessors, critics have charged that his administration was dow and disorganized inits
nominee selection procedures (Sotnick and Goldman 1998). Therefore, a Clinton vaiadle
was included in the modd to control for the dramatic increase in referrd delay during the
Clinton adminigtration. This dichotomous variable (coded as“1" for nominations made during
the Clinton adminigtration, and “0" otherwise) is expected to have a pogtive relationship to the
dependent variable.

The lagt indtitutiona variables incorporated into the mode account for the relative
importance of the position being filled to the courts of gppeds. The U.S. Court of Appedsfor
the Digtrict of Columbia Circuit has been characterized as the “ second most important court in
theland” dueto itsinfluence over adminigtrative and crimina law and policy (Banks 1999, 6-
7). The difference between gppointmentsto the D.C. Circuit and the geographica circuits has
been found to have an influence on the nominees selected to serve on this bench. Howard
(1981) argues that presidents have afreer hand in salecting nominees to the D.C. Circuit due to
the absence of traditional home-state senators for the Didtrict of Columbia. Banks (1999, 4)
furthermore, characterizes gppointees to the D.C. Circuit as *high qudity, nationally oriented
judges” The heightened importance of positions on the D.C. Circuit may be reflected aswell in

referral delay. The need to sdlect nominees for these positions with the utmost care and
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congderation is expected to increase the length of referral delay, resulting in a positive
relationship between the DC Circuit variable and the dependent variable.

Lastly, the creation of new positions with the passage of Omnibus Judgeship legidation
provides the president with an opportunity to have alarge impact on the composition of the
judiciary in ardatively short span of time (Barrow, Zuk, and Gryski 1996; Carp and Stidham
1998). Therefore, nominations to newly created postions present the administration with an
opportunity to have a greater ability to influence judicia policy through their gopointments. This
may influence referrd delay by requiring more time and consderation to identify and select
nominees to New Positions created as part of Omnibus Judgeship legidation than is required
to select nominees for positions created when Sitting judges vacate the bench. Therefore, this
variableis predicted to have a postive impact on referra delay. Table 3.1 provides a brief
description of each independent variable in the Referral Delay Mode and the predicted

direction of impact of each independent variable on the length of referrd delay.

Table3.1
Independent VariablesIncluded in the Referral Delay M odel
and Predicted Directions of I nfluence

Variables Variable Description Predicted | mpact
on
Referral Delay

Political Variables

Presidential Support Presidential support score of Negative
Judiciary Committee chair

Election Year Nomination made in presidential Negative
election year




Variables

Variable Description

Predicted I mpact
on
Referral Delay

created position

Honeymoon Y ear Nomination madein first year of Positive
presidential term

Senatorial Courtesy Number of home-state senators of Positive
president’ s party

Nominee-specific

Variables

ABA Rating Nominee ABA Rating Negative

Gender Nominee Gender Positive

Race Nominee Race Positive

Ingtitutional Variables

Time Institutionalized selection Positive
procedures over time

Clinton Referral delay crisis during Positive
the Clinton administration

DC Circuit Nomination made to D.C. circuit Positive
court of appeals

New Position Nomination made to a newly- Positive

The Referral Delay Model: Results?*

The results for the multivariate regresson model measuring the influence of the

independent variables on the length of referrd delay are provided in Table 3.2. The modd

performs fairly well, with an R-Square of .241 and an adjusted R-Square of .208.22

IThe means for the independent variables are provided in Appendix B.

22Collinearity among the independent variables was determined by examining a
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corrdation matrix of the independent variables, regressng each independent variable againgt the
others, and examining the VIF (Variance Inflation Factors) of each independent variable. Of all

the independent variables, only the correlation between the Clinton variable and the Time

variablewas high (at .764). However, the VIF of the time variable (the highest of the
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Furthermore, a number of the independent variables in the mode achieve datistica sgnificance

in the predicted directions.

Table3.2
OL SRegression Resultsfor the Referral Delay Moddl,
Circuit Court Nominations, 1977-1998

Stand.

Variables B Score Std. Error Coeff. t
Poalitical Variables
Presidential Support -1.293 .630 -.146 -2.051*
Election Year -140.554 36.606 -.230 -3.840***
Honeymoon Y ear -28.146 31.761 .055 -.886
Senatoria Courtesy -9.187 19.143 -.029 -.480
Nominee-specific Variables
ABA Rating -25.343 8.735 -.166 -2.901**
Gender -52.129 34.618 -.086 -1.506
Race -30.637 37.564 -.047 -.816
Indtitutional Variables
Time 1.464 3.713 .040 .39%4
Clinton 211.823 52.852 402 4.008***
DC Circuit -64.469 50.295 -.077 -1.282
New Position 105.759 31.086 .210 3.402+**

independent variables) was only 3.513, and regressing the time variable againgt the others
resulted in an R-Square of .715. According to Mendenhall and Sincich (1993), serious
problems with multicolinearity are likely present when an independent varigble s VIF scoreis
greater than 10 or when the R-Square of is greater than .90 when regressing the independent
variables againg each other. Findly, removing the Time variable from the mode does not
affect which variables achieve atigtica sgnificance, or the direction of the significant varigbles
coefficients. Therefore, the collinearity checks indicate that there are no serious problems with
multicollinearity in this modd.
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Stand.
Variables B Score Std. Error Coeff. t
Constant 442506 81.404 5.436%**
N = 265
R Square = .241

Adj. R Square = .208
F. Statistic = 7.289***

Significance Levels: *  t<.05
(One-Tailed Test) ** t<.01
*** 1<,001

With respect to the palitica variables, higher presidentia support on the part of the
Judiciary Committee chair and nominations made in eection years both have the effect of
decreasing the length of time from vacancy to referrd to aatigticdly sgnificant extent. A
president, as expected, does not have to consider circuit court nominations as thoroughly when
he has a good palitica relationship with the Committee chair than he would if hisrelationship to
the chair was more contentious. Therefore, the president appears to make referras more
efficiently when confronted with alike-minded Committee chair. Also, as expected, referras
are made more quickly during election years, due to the inclination on the part of the
adminigration to proceed with as many nominations as possible before the upcoming eection.

Referrd delay is not affected to a gatisticaly significant degree by the presence of
home-dtate senators of the president’ s party. A president may gtill have to consult with home-
dtate senators of his party, but this does not appear to affect the length of referrd timeto a
datigticadly significant degree. The honeymoon period of apresdentid term dso failsto have a
datidicdly sgnificant impact on referra deay. Although presidents may struggle with

gructuring their judicia selection procedures upon entering office, this organizationa chdlenge
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does not impact referra delay, at least with respect to courts of appeds nominations. Possibly,
the increased importance of circuit court pogitions relative to those on the district courts compel
presidents to be more efficient early in their termsin selecting gppedl's court nominees.

President George W. Bush's early action of nominating a number of circuit court nominees
before any digtrict court nominees bears this out. The organizationa burdensimpaosed on anew
adminigration, furthermore, may be felt lesswith regards to referral delay than with respect to
the number of referrds made in the first year. The descriptive Statistics discussed previoudy
provides evidence that presidents often refer fewer nominees during the early stages of their
term than in the later years.

The impact of the politicd variables on the length of referrd ddlay provides some
support for the hypothesis that palitica dimate will impect referral delay by increasing delay
during periods of presidentiad weakness (Hypothesis 1). Referrd delay isincreased
sgnificantly by both a Judiciary Committee chair who islessideologicaly digned with the
adminigration. Referrd dday isdso influenced by eectord congderations, dthough the
weskened and uncertain position of the president in an eection year compels him to nominate
judges more rapidly due to the time congtraints imposed by the pending dection.

With respect to the nominee-specific variables, only the nominee rating by the ABA has
adatigicdly sgnificant impact on the dependent varigble. More highly qualified nominees,
according to ABA rating, are referred more quickly. Highly rated nominees require less caution
on the part of the president before referrd. Women and minority nominees, however, are not

referred more dowly than their male and white counterparts to a satistically significant degree.
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These findings provide mixed support for Hypothesis 2. Although more highly qualified
nominees, according to ABA rating, appear to require lesstime prior to referra than less highly
quaified nominees, non-traditiona women and minority candidates do not require agtaidticaly
ggnificant increase in referrd time.

With respect to the inditutiona variables, the centralization of sdection mechanisms
within the administration does not appear to have the effect of increasing referrd timeto a
datidicdly sgnificant extent. However, the adminigrative inefficiency of the Clinton
adminigtration in selecting and referring nominations to the Senate has resulted in adatisticaly
ggnificant increase in referrd time during the Clinton years. With respect to Hypothesis 3,
however, it is unclear as of now whether this delay during the Clinton adminigration is due to
the culmination of a growing complexity in the selection process over time, or Smply the
disorganization of Clinton White House. As the current Bush adminigration continuesto
nominate judges to the courts of gppeds, we will be able to determine whether the Clinton
adminigtration was an anomay or aturning point with respect to referrd delay.

Lastly, there is mixed support for the hypothesis that more important and influentia
positions on the U.S. Courts of Appeaswill require more time prior to referral (Hypothesis 4).
Newly-created positions require a statistically sgnificant increase in referrd time, as expected,
whereas nominations to the D.C. Circuit do not require any more referra time than do
nominations to the geographicd circuits. The creation of numerous positions by a Judgeship
Act poses an adminigtrative burden on the adminigtration. The president’s ability to influence

the composition of the judiciary in the wake of Omnibus legidation may aso require more
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consderation of potential nominees by the adminigtration, as well as more consultation with
home-state senators and others interested in these appointments.

Positions on the D.C. Court of Appedls, on the other hand, may be politicaly and
indtitutionaly more important, but do not require a gatidticaly sgnificant increase in time on the
part of the adminigtration prior to referral. Thismay be due to the lack of home-state senators
that must be consulted prior to referrd for D.C. circuit positions. Another potentia explanation
may be that these positions are consgdered to be so important that presidents have a“short-lit”
of potentid D.C. circuit nominees more readily available in order to take advantage of

vacancies on this court as efficiently as possble.

Summing up the M odern Nomination Process

Judiciad sdlection procedures for positions on the U.S. Courts of Appeals have become
increasingly centraized within the White House through attempts by recent presidents to wrest
some control over the salection of nominees from the Senate. Asaresult of the increased
politicization of gppointments to these positions, nomination success rates have steadily
decreased since the Carter adminigtration. Although nomination success rates have declined
over time, most nominations remain successful. The growing sdience of judicid gppointments
and the increased control over the selection of nominees by the White House has affected the
length of time required for the administration to name circuit court nominees. The delay
resulting from an increasingly cumbersome nominee sdection process within the adminigration

has come to a head during the Clinton adminigtration, where referral delay hasrisen
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dramaticdly. Thisdramatic increasein referra delay may be due to the culmination of years of
increasing burdens on the adminidration’sjudicid sdection resources as these nominations have
become more crucid. On the other hand, the Clinton years may be representative of the
adminigration’ s inefficiency and lessened interest in furthering a policy agendathrough judicid
appointments.

Referrd delay isdso affected by politica climate. Presidents take additiond care when
their relaionship to the Judiciary Committee leadership is less friendly, but must act more
expeditioudy when an éection is gpoproaching. Referrd dday isinfluenced by anomineg's
qudifications as measured by ABA rating aswell. Presdents are able to act more quickly
when anominee is consgdered highly qudified for the post, but are more cautious when a
nominee s qudifications may be caled into question.

More time is now required for the nomination of appeds court candidates, especidly
when the palitical climate surrounding judicid appointments is more tenuous, or when the
nominee' s background indicates that he or she may not be suitably qualified for easy
confirmation. Presidents ook to the courts of gppedls as an important avenue for advancing
policy, and thisinterest in judicia gppointments has affected both the procedures implemented
in the selection of courts of appeals nominees and the success rate of these nominations.
Focusing selection procedures within the adminigration to afford some independence from the
Senate not only requires more time on the part of the adminigtration, but dso requires that the
president be cognizant of the current palitical climate as well as the background and

qudifications of any potential nominee prior to referrd.
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This increased attention to the courts of gppedsislikely to continue in the future. After
the election of George W. Bush in the wake of the protracted el ection dispute of 2000,
gppointments to the digtrict and circuit courts seem to have only increased in status and
attention. In May of 2001, President Bush made his first nominations to the federal courts
when he selected 11 nominees to the courts of agpped s (Lewis 2001b). These nominations,
furthermore, drew a greet ded of attention in both legd circles and the mainstream press, with
much of this attention placed on the nominees experience, diversity, and ideology (Lewis
2001b, The Associated Press 2001). While the Bush administration appears to have
consdered strongly both the qudifications and the diversity of these early judicid picks, the
political atmosphere surrounding the gppointment processis clearly unsettled. Entering office
facing a Senate divided down the middie by paliticd party, the administration faced a Judiciary
Committee controlled by Republicans who would likely be more receptive to his nominees than
those put forth by former President Clinton for the last Six years. However, the tenuousness of
the composition in the Senate became apparent when the defection of Senator James Jeffords
(1-VT) from the Republican party gave control of the Senate, as well as the Judicia Committee,
to the Democrats. What this party redignment means for the fortunes of Bus'sinitid 11
nominations, aswell as subsequent nominees, remains to be seen. What can be predicted from
the findings discussed in this chapter, however, isthat Bush's early, public interest in filling
positions on the judiciary, aswell as the sudden change in the palitics surrounding judicid

gppointments with the Jeffords defection, will likdly result in a need for the Bush adminigtration
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to consder nominations to the courts of appeds long and hard as the administration confronts a

more hogtile Judiciary Committee.



CHAPTER 4
ADVICE AND CONSENT: A NEW ROLE FOR THE

SENATE JUDICIARY COMMITTEE

Beginning with the Carter adminigtration, presdents have become increasingly
interested in developing an ability to select apped s court nominees with more independence
from the Senate. This heightened importance of positions on the courts of gppeds and the
subsequent attempts to centralize the selection process within the administration have been met
by reformsin the Senate amed at strengthening the ability of those in the Senate to engage in
“advice and consent” over judicia gppointments. In particular, those in leadership positions on
the Senate Judiciary Committee have expressed a newfound interest in investigating and
guestioning nominees to the federa bench. The recent history of the Senate Judiciary
Committee’ s approach to the judicid appointment process, therefore, mirrors the recent history
of presdentid sdection initiativesin that as postions on the courts of gppeds have become
more sdient to Committee leaders, the leaders have initiated reforms amed at providing an
investigation into nominees that is more thorough and conducted independently from the
adminigration’ s investigation.

Judiciary Committee initiatives have therefore provided those on the Committee with a

power and respongbility over apped's court confirmations that is greatly enhanced, and this

80
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helghtened influence has affected if and how nominees are ultimately confirmed. In this chapter,
the changing role of the Senate Judiciary Committee within the confirmation process will be
examined, beginning with a discussion of how procedura reforms have dtered the Committee's
role from one of a*rubber samp” for the presdent’ s nominations, to one of influence over if
and how nominations are confirmed by the Senate. This discusson will be followed by an
examinaion of how nominations succeed or fall inthe Senate. The vast mgority of
unsuccessful nominations fail in the Senate due to delay in the confirmation process, particularly
at the confirmation hearing stage. The chapter will conclude, therefore, with an examination of
hearing ddlay, focusing on how Judiciary Committee reforms have increased the length of delay
prior to hearings and how political consderations, nominee characterigtics, and ingtitutiond

concerns influence how Committee members use hearing delay in the confirmation process.

Changesin the Confirmation Process Imposed by Judiciary Committee Chairs

Mogt of the policy-formulation work in Congressis done in committee (Deering and
Smith 1997; Goodwin 1970; Groseclose and King 1998). Committee action, furthermore,
“sets the stage for legidating on the House or Senate floor” due to the respect and deference
given to the committee’ s expertise (Groseclose and King 1998, 135-6). This assessment of the
role of committeesin Congressistrue of the influence of the Senate Judiciary Committee over
thejudicid confirmation process. The Senate Judiciary Committee today is respongble for
much of the Senat€ srole in the confirmation process. The Committee investigates nominees,
conducts hearings where the nominee is questioned by members of the Committee, and

provides areport on the nominee to the full Senate (Deering 1987). But for rare exceptions,
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once anomination is sent to the full Senate, confirmation is assured, with the vast mgority of
nominees being confirmed by voice vote (Goldman 1997). The process through which
nominations reach avote in the full Senate, however, has changed and, with these changes have
come unprecedented politica and public scrutiny. Critics charged that Senate confirmation
procedures during the 105" Congress became bogged down in political maneuvering to such
an extent that numerous vacancies were alowed to languish without Senate action on
nominations (Hartley and Holmes, N.d.; Sotnick and Goldman 1998).

The confirmation reform measures that have culminated in the current “criss’ Stuation
were initiated over time by members of the Senate Judiciary Committee, particularly the chairs
and the ranking minority members. Committee chairs are typicaly the most powerful members
on any given committee, having control over the committee' s agenda, schedule, budget, and
daff (Deering and Smith 1997). Committee chairs, furthermore, are able to exercise their
powers with an autonomy from the party leadership that dlows chairs (particularly in the
Senate) to establish the internd organization of the committee to advance their own agendas
(Deering and Smith 1997; Groseclose and King 1998). Senate Judiciary Committee chairs
have used these powers to establish important reforms in the Committee' s confirmation
approach, transforming the role that the Committee enjoysin the confirmation process. The
ideologica divison typicaly associated with the Senate Judiciary Committee, however, has
compeled ranking members of the minority party to spearhead reform initiatives as well (Evans
1991; O'Brien 1988). These transformations in the Judiciary Committee' s procedures have

had agreat ded of influence over how judicia nominations are handled in the Senate.
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The “ Rubber Samp” Committee

Higtoricdly, the Senat€' s “advise and consent” role was largely routine, particularly with
respect to lower federal court judges (see, for example, Grossman 1965; O’ Brien 1988;
Schuck and Kumar 1975). Deference was given to the presdent’s nominee, largely due to the
reliance on the “blue dip” process of senatorial courtesy whereby a home-state senator of the
president’ s party could exercise great control over the seection of the presdent’s nominee.
The Judiciary Committeg srole at this time was to initiate the blue dip process, send inquiriesto
the American Bar Association and state and local bar associations, and schedule hearings
(Schuck and Kumar 1975). The Committee’' s hearings were largely perfunctory affairs, as was
the subsequent full Senate vote, with hearings, subcommittee and full committee gpprovd, and
Senate confirmation often occurring on the same day (Chase 1972; Schuck and Kumar 1975).

The limited role of the Judiciary Committee in independently scrutinizing nominees was
exemplified by Senator James Eastland’s (D-MS) gpproach to his responsbilities as Committee
chair from 1956 through 1977. According to David O’ Brien (1988), Eastland had no specid
daff to investigate nominees, relying on asingleaide ingead. Furthermore, asmal ad hoc
subcommittee was established to “consider al lower-court nominees’ (O’ Brien 1988, 73).
This subcommittee conssted of Eastland and two additiona conservative members who
conducted their scrutiny of nominees through hearings that were rudimentary and brief (O'Brien
1988). This“Rubber Stamp” Committee, however, would soon develop into a pivota part of
the gppointment process, usng nominee investigation and delay to shape the compostion of the

federa bench.



The Kennedy Years: 1979-80

Midway through the Carter administration, control over the Senate Judiciary
Committee shifted from long-time chair James Eastland (D-MS), who had chaired the
Committee since 1956, to Senator Ted Kennedy (D-MA). During the 96" Congress,
Kennedy imposed a number of judicid confirmation initiatives that changed the way that
Committee members from that point on gpproached the advice and consent process. The
Kennedy reforms, taken in conjunction with the Carter gpproach to judicia selection
procedures, would Signd anew erain judicid gppointment politics. In retrospect, Kennedy's
brief stint as chair of the Committee was as revolutionary to the judicia appointment process, if
not more o, than Carter’ sterm as president.

Kennedy gpproached his responghilities as chair of the Judiciary Committee from a
very different perspective than did his predecessor. Kennedy took theinitiative to “ shake up”
the confirmation process by increasing the amount of scrutiny placed on the president’s
nominees and removing some of the stranglehold of the senatoria courtesy norm, whereby a
home-dtate senator of the president’ s party had the power to hat anomination. Heingtituted
an independent questionnaire (in addition to the ones dready in place for the ABA and the
Justice Department) to be completed by each nominee specifically for the Committee, and
established a g&ff to scrutinize nominees, arguing that such measures were necessary in order to
gather information for the Committee in its unique advise and consent role (Slotnick 1979).
The investigatory staff conssted of afull-time and a part-time investigator, as well as assstance
from an FBI agent when necessary (O’ Brien 1988). Kennedy dso ingtituted measuresto

prevent a single home-gtate senator from being able to unilaterdly halt confirmation proceedings
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and to reexamine the role of ABA ratings in the selection and confirmation process®  Findly,
Kennedy hoped to open the investigatory process more to outside interests and the public at
large. He began to provide notice of the public confirmation hearings in the Congressional
Record and publish hearing records more routingly (O’ Brien 1988; Sotnick 1979).
Information on nominees was dso solicited from amuch wider array of interested groups,
including the National Bar Association, various women's groups, and the NAACP Legd
Defense Fund (O’ Brien 1988).

Kennedy's brief reign as chair during the 96" Congress certainly pardlded that of the
Carter administration in terms of ushering in anew erawith respect to how lower court
vacancieswerefilled. By the end of Kennedy’ s tenure, the Committee had taken an
independent role in investigating nominees, wresting some control away from the home-gate
senators, and alowing voices from outsde the Senate to be heard. These reformsled O’ Brien
(1988) to conclude that the Kennedy years condtituted the only period in the Judiciary
Committee' s history, before or since, during which the Committee had undertaken an

independent, rigorous role in the scrutiny of lower-court nominees.

23K ennedy’ s concern over ABA ratings was due to allegations that the rating process
rewarded candidates who had risen through “traditiona” legd channdls, such as attending vy
League law schools and working at dite law firms. The ratings served, therefore, to
disadvantage minority candidates who were less likely to have had these traditiond
opportunities (Slotnick 1979).
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The Thurmond Years: 1981-1986

David O Brien (1988) argues that the Kennedy investigatory reform measures were
short-lived and that the investigatory role of the Committee was lessened when Strom
Thurmond (R-SC) became chair when the Republicans gained control of the Senate &fter the
1980 dections. Although the number of nominations was increasing & this time, the saff
resources dlocated to investigation were decreased. Furthermore, Thurmond returned to the
pre-Kennedy norm of being less receptive to the inclusion of outside groups in the confirmation
process. Asevidence of Thurmond's return to the pre-Kennedy approach to judicia
confirmations, O’ Brien points to the amount of delay from nominee referrd by the presdent to
the initiation of hearings by the Committee. This delay reached an historic high-point of
approximately three months during the Kennedy years, only to be reduced to a period of about
three weeks during the Thurmond years (O'Brien 1988). This reduction in ddlay made
Thurmond' s reign as chair of the Committee more smilar to that of Eastland than to that of
Kennedy. O'Brien concludes that the Kennedy years were an anomay and that confirmation
business was soon back to usudl: that is, routine, perfunctory, and brief.

Others, however, chdlenge O’ Brien's depiction of the post-Kennedy Judiciary
Committee. Sheldon Goldman (1997), for example, argues that the independent investigatory
role of the Judiciary Committee was continued into the 97" Congress when Thurmond took
control. In particular, Sotnick and Goldman (1998) draw attention to the ability of
investigators for the Democratic minority to draw negative atention to the nominations of Daniel
Manion (to the U.S. Court of Appedsfor the Seventh Circuit) and Jefferson Sessons (to the

southern district court in Alabama) in the 99" Congress.
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This ability of members of the minority party on the Committee to draw attention to
nominees, however, was indicative of reforms spearheaded by the Democratic leadership on
the Committee to dlow more time for scrutiny of nominees. Thurmond had the support of a
solid block of conservative Republicans and conservative to moderate Democrats on the
Judiciary Committee at the time. Liberal Democrats on the Committee, therefore, attempted to
utilize procedura tactics to delay and obstruct the Committee' s conservatives (Evans 1991).
Senator Joseph Biden (D-DE), for example, lobbied successfully for a mandatory three week
delay period between nominee referrd to the initiation of hearings to alow Committee
Democrats more time to investigate Reagan’ s nominees (O’ Brien 1988). Biden was dso
successful a getting Thurmond to include financid disclosure statements on the Committee’s
nominee questionnaire (a practice that had been halted in 1984 due to pressure from those in
the Justice Department) (O’ Brien 1988). The split between the Republicans and the
Democrats on the Committee was intensified by the actions of some of the more conservative
Republicans on the Committee who took the initiative (without Thurmond' s knowledge) to send
out thelr own questionnaire to dicit information on the nominee's sand on issues including
abortion, affirmative action, and the death pendty (Goldman 1997). Therefore, dthough
Thurmond’ s gpproach to judicia confirmations may have harkened back to pre-Kennedy
norms, the actions of others on the Committee prevented a whole-sde return to the Eastland

goproach to judicid confirmations.
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The Biden Years: 1987-1994

After the 1986 midterm e ection, Democrats regained control of the Judiciary
Committee, resulting in another change in leadership with Joseph Biden (D-DE) being named
chair at the start of the 100" Congress. Once again, anew Committee chair brought an
dteration of thejudicid confirmation process. After the 1986 dection, the Judiciary Committee
was decreased in Size from 18 to 14 members (O'Brien 1988). Three of those eliminated from
the Committee were conservative Republicans. Furthermore, Biden attempted to reassert a
more independent investigatory role for the Committee by establishing a four-member panel
with its own investigators to screen nominees and single out problematic nominations (O’ Brien
1988).

The early Biden years, however, are mogt often associated with the bruising, failed
nomination of Robert Bork to the Supreme Court in 1987. The war over the Bork nomination
highlighted another important aspect of the judicia confirmation process a thistime. The 100"
Congress began the pairing of the era of increased attention to lower court gppointments and
more intense investigation of lower court nominees with the era of divided government.
Although more focus had been placed on the sdlection and confirmation of judges beginning
with Carter and Kennedy, respectively, until this point in time the heightened scrutiny of
nominees had occurred during periods of unified government with respect to party control of
the presidency and the Senate. However, the Biden years provide the earliest insght into how
this new emphad's on gppointments to the bench would play out when those in charge of the
nomination process and those in charge of the confirmation process are of different politica

persuasions. Sotnick and Goldman (1998, 202) conclude that this period was characterized
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by “increased partisan and ideologicd wrangling, not only over Supreme Court nominees, but
aso over some lower-court nominees”  Although the era of divided government would be
halted briefly during the 103 Congress after Clinton’s victory in 1992, it would soon be

reestablished in the wake of the “Republican revolution” of 1994.

The Hatch Years: 1995-2001

The gppointment of Senator Orrin Hatch (R-UT) as chair of the Judiciary Committee
saw little change in the confirmation process of Clinton’s nominationsin the initia days of the
104" Congress. Slotnick and Goldman (1998) characterize the early relationship between
Hatch and Democrétic Presdent Bill Clinton aslargdly collaborative and consultative when it
cameto judicid selection procedures, and they found that delay in the holding of hearingsrose
only dightly in the 104" Congress. Sotnick and Goldman atribute this early ability of the
adminigtration and the Committee to work together on gppointments to the ideological
moderation of the president’s nominees aswell asthe inability of the more ideologicdly extreme
“Gingrich revolution” in the House to make serious inroads in the Senate.

In the waning days of the 104" Congress, however, the collaboration between the
president and the Committee appeared to come to an end. Sotnick and Goldman (1998)
atribute this confirmation “logjam” to politica pogitioning in anticipation of the upcoming
presidentia election of 1996. With a powerful, respected senator like Bob Dole (R-KS)
chdlenging the Democratic president, the collaborative gpproach to the filling of judicid
vacancies wilted, to be replaced by more delay and fewer confirmations than earlier in the

congressonal sesson.
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Moreover, as Sotnick and Goldman suggest:
the possibility must be considered that what appeared to be adowdown in the
confirmation process in 1996, brought about largely by presidentia eectord palitics,
may actualy have been the opening round of an audacious and bold plan by Senate
Republicansto bring judicia confirmationsto avirtud hdt in an effort to play a greater
and unprecedented role in determining who, at bottom, would be seated on the federa
bench. (1998, 220)
This potentia “court-blocking” strategy by Republicans in the Senate in the 105" Congressis
what has drawn charges of judicid “hostage-holding” and the current “crisis’ in the confirmation
process. Some studies have dready found evidence that the Hatch Judiciary Committee has
engaged in increased and unprecedented confirmation delay in the 105" Congress (see, for
example, Hartley and Holmes 2000; Sotnick and Goldman 1998). These criticisms even
convinced Senator Hatch to address the confirmation “crisis’ in his 1999 Report on the Sate
of the Federal Judiciary, where he emphasized a renewed attempt by Committee Republicans
to collaborate with the Clinton administration to reduce the backlog of vacancies. The recent
gridiock in the confirmation process, however, hasits rootsin the reforms initiated during
Senator Kennedy’ s tenure as Committee chair, where anew role for the Judiciary Committee

was initiated, giving Committee members more interest in and investigatory power over judicid

nominess.

The“New” Role of the Judiciary Committee: Gatekeeping and Delay
The Judiciary Committee as Gatekeeper
With respect to the Supreme Court justices, Moraski and Shipan (1999) argue that the

Judiciary Committee does not act as a gatekeeper to the confirmation process because a
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nominee who is disgpproved of by Committee members can dill be sent to the full Senate for a
confirmation vote. Although the full Senate is ultimatdly responsible for voting to confirm or
rgect judicia nominations, the Judiciary Committee sets the stage for the full Senate vote, with
final confirmation largely dictated by how a nomination is handled by the Committee (O’ Brien
1988). The Judiciary Committee initiates Senate procedures on judicia confirmations when
hearings are scheduled before the Committee. Once hearings have been conducted,
Committee members then decide whether to report a nomination out of Committee (with either
afavorable or an unfavorable report) to the full Senate. The Senate leadership then determines
if and when afull Senate vote will be held on the nomination.

The ability of those on the Judiciary Committee to act as gatekeepersto the
confirmation process can be seen by an examination of how unsuccessful nominationsfail in the
Senate. Table 4.1 providesinformation on the trestment of unsuccessful nominationsin the
Senate. Of the 52 unsuccessful nominations made to the U.S. Courts of Appeals between
1977 and 1998, 32 failed before the initiation of hearings®* In only 20 cases (congtituting 38%
of al unsuccessful nominations) did anomination fall after hearings were hed. Committee
members act as gatekeepers, therefore, in choosing whether or not to hold hearings on

nominations.

4| nformation on the 52 unsuccessful nominaionsis provided in Appendix 3. Data
were collected from The Senate Committee on the Judiciary Calendar of Nominations,
various years.
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Table4.1
Senate Action on Unsuccessful Appeals Court Nominations, 1977-1998

Committee Action Final Disposition

No Hearing Held (N=32) 29 returned; 3 withdrawn

Hearing Held (N=20)

No Committee Report (N=12) 10 returned; 2 withdrawn
Favorable Report (N=6) 6 returned; O withdrawn
Unfavorable Report (N=2) 1 returned; 1 withdrawn

Committee members also act as gatekeepers in determining if and how to report a
nomination out of Committee. Of the 20 unsuccessful nominations that reached the hearing
stage, 12 never madeit out of the Committee and were not reported to the full Senate for a
vote. Two more were reported unfavorably, giving aclear sgnd to those in the full Senate that
amgority of those on the Committee did not approve of the nomination. Only Six times
between 1977 and 1998 did a nomination reach the hearing stage and get favorably reported to
the full Senate only to fail prior to find confirmation vote. These Sx cases conditute only
11.5% of unsuccessful nominations and barely 2% of dl the nominations made between 1977
and 1998. Itisrare, therefore, for anomination to survive the hearing and report stages of the
confirmation process without being confirmed to a pogition on the circuit courts. Once the
Committee has completed its work, the find Senate vote is, with few exceptions, aforegone
conclusion.

An examination of the find digpostion of the unsuccessful nominations dso highlights the

often perfunctory fina confirmation vote in the full Senate. At no time between 1977 and 1998
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did anomination fail dueto argection by full Senate vote. The fate of the nomination is
controlled by those on the Judiciary Committee, who can refuse to hold hearingson a
nomination, refuse to report a nomination out of Committee, or, on rare occasions, send a
nomination to the full Senate with an unfavorable report. Those on the Committee, therefore,
act as the gatekeepers to the confirmation process, dictating whether nominations will succeed

or fal.

Delay in the Confirmation Process

With respect to the final digpogition of unsuccessful nominations, most fall when they are
returned to the president according to Senate rules dictating that pending nominations be
returned when the Senate adjourns or holds a recess of more than 30 days. Asindicated by
the gatistics provided in Table 4.1, 46 of the 52 unsuccessful nominations failed upon being
returned to the president, with the remaining 6 being withdrawn by the president. With only a
handful of exceptions, therefore, nominations to the courts of gppeasfal because adecisonis
made to hold the nomination to the end of asesson (or the beginning of along recess) requiring
that the nomination be returned in the absence of a holdover vote. Furthermore, the decison to
hold anomination until the end of a sesson istypicadly made by those on the Judiciary
Committee, where most nominations die prior to hearings or report out of Committee. An
important strategy in Senate confirmation procedures, therefore, isthe use of dday. Few
appedls court nominations failed by being withdrawn by the president, and none were voted
down by the full Senate between 1977 and 1998. Rather, the decison ismadeto delay a

nomination until Senate rules require that the nomination be returned to the president.
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Dday in confirmation proceedings may be utilized as a strategy for different purposes.
Asindicated, dday isauseful tool for defeating nominations. In fact, for appeds court
nominations made since the Carter administration, delay appears to be the preferred method of
defeating nominations. However, delay may be used for other purposes aswell. Dday inthe
confirmation process may be necessary in order to dlow for nominee investigation by thosein
the Senate, particularly the Judiciary Committee. Thosein positions of power on the Judiciary
Committee have indicated an increasing desire to conduct nominee investigations designed to
ad in the Committee s ddiberations. Allowing an independent investigation of nominees by
those on the Committee requirestime. Therefore, confirmation delay may be a necessary
consequence of the more ddliberate congderation given to judicid nominees by those on the
Judiciary Committee. Delay may aso be used as a political tool to embarrass or test a
president or to influence future nominations (Chase 1972; Watson and Stookey 1988). In this
way, delay of even successful nominations sends a message to the president regarding his ability
to gppoint judges efficiently.

The heightened palitical salience of gppointments to the courts of appeals and efforts to
provide a sronger investigatory role for the Judiciary Committee gppear to have an influence on
confirmation processing time. As mentioned, dthough delay is used as a meansto regect
nominations through Senate procedure of returning nominations to the adminigration, it is seen

in the confirmation process for successful nominations aswel. Furthermore, delay in the
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confirmation process has increased dramatically in the years snce Kennedy’ s tenure as

Judiciary Committee chair (see Table 4.2).°

Table4.2
Déay in the Confirmation Processfor
Successful Courts of Appeals Nominees, 1977-1998

Daysfrom Daysfrom Daysfrom Total Days to
Chair/ Referral to Hearing to Report to Confirmation
Congress Hearing Report Confirmation (Std. Dev.) N
(Std. Dev.) (Std. Dev.) (Std. Dev.)
Eastland 20.50 8.92 317 32.58 12
(14.95) (9.03) (2.82) (14.96)
95" 20.50 8.92 3.17 32.58 12
(14.95) (9.03) (2.82) (14.96)
Kennedy 49.27 2455 5.27 79.09 44
(27.59) (22.17) (5.20) (47.08)
96! 49.27 24.55 5.27 79.09 44
(27.54) (22.17) (5.20) (47.08)
Thurmond 20.07 14.11 11.20 45.38 61
(18.02) (15.27) (21.84) (34.03)
o7 2321 9.16 1.53 33.89 19
(14.83) (11.19) 1.17) (16.72)
og" 9.75 24.58 19.25 53.58 12
(21.85) (18.15) (40.54) (48.61)
ggth 22.20 13.07 14.10 49.37 30
(17.29) (14.76) (16.31) (34.59)
Biden 71.00 19.86 11.00 101.86 70
(36.28) (20.79) (26.33) (51.97)

25gix successful nominations were dropped from this andlysis. Nominations were
dropped when an individud was renominated and confirmed whose only confirmation hearings
were held during the previous nomination. Due to the inability to accurately measure time from
referral to hearing and hearing to report of these atypica nominations, these few cases were
excluded from this portion of the anadyss. Data on delay in the confirmation process were
collected from The Senate Committee on the Judiciary Calendar of Nominations, various
years.
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Days from Days from Days from Total Days to
Chair/ Referral to Hearing to Report to Confirmation
Congress Hearing Report Confirmation (Std. Dev.) N
(Std. Dev.) (Std. Dev.) (Std. Dev.)
100" 70.53 29.93 21.00 121.48 15
(40.39) (36.54) (41.36) (65.73)
101 64.00 14.56 2.44 81.00 18
(24.77) (8.94) (3.29) (24.96)
102™ 71.37 19.63 13.68 104.68 19
(46.24) (16.25) (31.10) (63.68)
103 78.00 17.00 8.39 103.39 18
(31.87) (12.93) (13.75) (40.94)
Hatch 113.12 16.46 33.88 163.46 26
(84.93) (29.36) (48.55) (110.51)
104" 67.60 12.00 32.90 112.50 10
(34.31) (8.64) (48.38) (73.54)
105" 141.56 19.25 34.50 195.31 16
(95.24) (37.02) (50.22) (119.56)
Total 54.67 18.15 12.23 84.60 213
(49.59) (20.77) (26.79) (67.61)

Confirmation delay has increased since the 95" Congress, the tail end of the Eastland

years. Thetotd time from nominee referra by the president to confirmation by the full Senate

was six times longer in the 105" Congress than it was in the 95 Congress. Thisincrease,

furthermore, isrelatively consstent over time, save for the Thurmond years, where confirmation

delay decreased compared to delay in the Kennedy years. Thisfinding somewhat supports

O'Brien’s (1988) conclusion that the Kennedy years were an anomaly, with Thurmond

reverting back to the pre-Kennedy norm of routine, speedy confirmations. However, with

courts of gppeds postions, at least, delay was higher during the Thurmond years than the last

two years of Eastland’ s tenure as Committee chair.



97

Furthermore, since O’ Brien's andysis ends with the 99" Congress, he fails to notice
that in the years Snce Kennedy’ s reign as Judiciary Committee chair, it is Thurmond, and not
Kennedy, who is the anomaly. Confirmation dday increased dramaticdly during the Biden and
Hatch years. Thurmond may have reverted somewhat to Eastland’ s approach to judicid
confirmations, but Biden and Hatch appear to have defined “business as usud” in the Kennedy
mold, meaning Senate confirmation with increasingly long delays.

Deay in the confirmation process is, however, the accumulation of dday in distinct
stages in the confirmation process (see, for example, Kemper and Van Winkle 1999; Sotnick
and Goldman 1998). Dday may be due to a hestation by those in control of the Committee to
initiate hearings. Or, the hearing stage may lag, with dissent on the Committee ddlaying the
reporting of nominations out of the Committee. Delay may aso be the result of inaction on the
part of the Senate mgority leadership in refusing to dlow confirmation votes to occur on the full
Senate floor.

With respect to where delay tends to occur in the confirmation process, Slotnick and
Goldman (1998) found that the delay prior to the initiation of hearings accounted for the bulk of
overdl confirmation dday, indicating that confirmation delay is driven largdly by the actions of
the Committee leadership in failing to initiate hearings promptly. The results provided in Table
4.2 substantiate this conclusion. Pre-hearing delay accounts for nearly two-thirds of the overdl
confirmation delay with an average pre-hearing delay of 54.67 days over the entire period
dudied. Once the hearings commence, nominations were reported out of committee fairly

quickly, typicaly within afew weeks (with an average time from hearing to report at 18.15
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days), with full Senate confirmation occurring soon after the Committee finished itswork (with
an average report to confirmation time of 12.23 days).

The time from referra to hearing and hearing to report account for the bulk of the entire
length of confirmation ddlay, with full Senate gpprovd typicaly happening very quickly.
However, even this basic trend has broken down in the last few years, with the time from
Committee report to full Senate confirmation growing subgtantidly (to over amonth in duretion)
during Hatch' s tenure as Committee chair. Thisfinding indicates that the leadership of the full
Senate has begun to gpproach the advise and consent role differently. Possibly, members of
the full Senate are beginning to take more time to examine nominees independent from the
scrutiny placed on them by the Judiciary Committeg, or are Smply delaying confirmation even
further due to political consderations. Sotnick and Goldman (1998) conclude that the increase
in delay between hearing and confirmation vote during the 104™ Congress was largely due to
the success of Mgority Leader Robert Dole (R-KS) in delaying the find vote on many of
Clinton’s nominees in anticipation of the 1996 presdentid eection. However, Senate
confirmation vote delay was as high in the 105" Congress (at 34.5 days), when such eectoral
considerations were absent, as it was during the 104™ Congress (at 32.9 days), indicating that
the sudden interest in ddaying fina confirmation vote on the full Senate floor is being driven by
more than short-term eectord interests. This conclusion is supported by the postscript to
Goldman's (1998, 844) andysis of judicid confirmation crigs during the Clinton adminigration,
where he finds that “the unprecedented behavior of the Senate Mgority Leader” in delaying the

full Senate vote continued into the 105" Congress.
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Even with the recent increase in delay at the confirmation vote stage, it isthe delay prior
to the initiation of hearings that condtitutes the bulk of the delay. The period between
nomingation referrd and the initiation of hearings, furthermore, dso comprises the most important
component of the confirmation process. Not only does the initiation of hearings have great
implications for the ultimate success or falure of nominations, but the pre-hearing sageisthe
crucid period for conducting investigations into nominees (O’ Brien 1988). Many of the
reforms initiated by Judiciary Committee chairs have been amed a dlowing for an increased
ability of Committee members to investigate nominees prior to the holding of hearings. Once
hearings are scheduled, the confirmation process becomes more routine, with nominations
proceeding quickly and typicaly ending in successful confirmations.

Mogt examinations of confirmation delay, however, fall to recognize the importance of
the delay period prior to the start of confirmation hearings. Instead, many previous studies
focus on explaining the factors relevant to the amount of delay between nominee referrd and
ultimate confirmation (see, for example, Allison 1996; Cohen Bell 2000; Hartley 2001; Holmes
and Hartley 1998; Shipan and Shannon 2001). This gpproach may dlow for an examination of
some of the factors relevant to full Senate confirmation pace, but it fails to take into account
adequatdly the important role of the Senate Judiciary Committee in the confirmation process.
With respect to judicid confirmations, the Judiciary Committee sets the stage by conducting
investigations into nominee quaifications and background, dictating how efficiently a president’s
nominees will be confirmed, and largely determining which nominations will be successful.

Therefore, an important but largely overlooked aspect of the confirmation processis

determining the factors thet influence confirmation hearing delay. The growing body of literature
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on Senate confirmation delay typicaly focuses on explaining delay in the confirmation processin
itsentirety. Therole of those on the Judiciary Committee as the gatekeepers of the
confirmation process and the investigatory and political importance of the pre-hearing period
indicate that more of the focus on the confirmation process should be placed on delay prior to
the initiation of hearings rather than ddlay in the fina confirmation vote. As Deering (1987,

104) gated in his andysis of the confirmation process, “[b]ecause committees handle most of
the work involved ... an examination and evauation of that process should be focused largely at
[the committee] level.” Therefore, this chapter continues with an analyss of confirmation
hearing delay, focusing on the relationship of politica, nominee-specific, and inditutiond factors

to hearing delay.

Determinants of Hearing Delay
The Hearing Delay Model: Background and Hypotheses

The amount of delay in the confirmation process may be influenced by numerous
factors, including palitical concerns, the need to investigate an individua nominee adequately,
and inditutional consderations and condraints. Although most of the previous empirica work
on confirmation delay has focused on delay between referral and final confirmation vote, these
sudies may be used to lay afoundation for a more focused look & delay prior to Committee
action. Previous studies of confirmation delay, for example, have found that politica factors
that weaken the president or create a hostile atmosphere between the president and the Senate
increase the amount of delay prior to confirmation (McCarty and Razaghian 1999; Moraski and

Shipan 1999). Confirmation delay islonger when the relationship between the president and
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the Senate is more tense due to divided government (Cohen Bell 2000), or when thereis
oppaosition to the president by those in the Senate (Cohen Bell 2000; Holmes and Hartley
1998). Dday isdso affected by electord consderations, resulting in increased confirmation
ddlay during presdentid dection years (Cohen Bdll 2000; Holmes and Hartley 1998), and
possibly during midterm eection years aswel (Kemper and Van Winkle 1999). Thefirst two
hypotheses concerning hearing delay, therefore, rdate to the relative politica power of the
president and the Senate.

Hypothesis 1: Hearing delay will increase when the president’ s relationship to the
Senate is more hostile.

Hypothesis 2: Hearing delay will increase when the president is weakened by

electoral considerations.

Thereis dso evidence that confirmation delay is affected by nominee characteridtics,
with less qudified or less traditiona candidates requiring more time prior to confirmation than
their more quaified or traditiona counterparts. Howard (1981, 93) argues that “ professiona
competence - or at least the reputation for it - is a prerequisite for a circuit judgeship.”
Furthermore, courts of apped s judges have typicdly followed traditiona educationd and
professiona paths to the bench (Howard 1981; Songer, Sheehan, and Haire 2000). Leaders
on the Senate Judiciary Committee have asserted that investigation and hearing reforms were
amed at dlowing doser scrutiny of nominee qudificationsin order to ferret out nominees unfit
to serve on the circuit courts (Goldman 1997; O'Brien 1988). Nominee background and

characteridtics, therefore, may influence the amount of time necessary for those on the Judiciary
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Committee to investigate and question nominees adequately prior to the initiation of hearings.
The following two hypotheses concern the relationship between nominee characteristics and

hearing delay:

Hypothesis 3: Hearing delay will increase for nominees with questionable
gualifications and experience.

Hypothesis 4: Hearing delay will be longer for non-traditional nominees.

The reforms imposed on the Senate Judiciary Committee were for the purported
purpose of dlowing a more serious investigation into nominee qudifications and abilities.
However, these reforms have dtered the Committee' s procedures with respect to staffing, the
scheduling of hearings, and nominee questioning (Goldman 1997; O’ Brien 1988). These
measures have typically been indituted to lengthen the investigatory period or dlow more
nominee questioning to be conducted by more personnd. Changes in the Committeg’s
indtitutiond structure and procedures, therefore, may have an influence on hearing delay by

lengthening the proceedings between nominee referral and the confirmation hearings.

Hypothesis 5: Hearing delay will increase in response to institutional change in
the Judiciary Committee aimed at providing an independent investigatory
role for the Committee.

In order to test these hypotheses, amultivariate regresson analysis was run measuring

the influence of a number of palitical, nominee-specific, and inditutiona variableson a
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dependent variable of hearing delay by the Senate Judiciary Committee. The dependent
variable (Hearing Delay) was measured as the number of days between nominee referrd by
the president to the initiation of hearings by the Senate Judiciary Committee. For this mode, all
successful nominations to the U.S. Courts of Appeds (save those to the Federd Circuit) made
between 1977 and 1998 were included. Although hearings are held for some unsuccessful
nominetions, successful nominations only were included in this andyssin order to determine
what factors influence Senate Judiciary Committee procedures for the routine cases that result
in confirmation. The rarer cases where the Committee holds hearings only to have the
nomingation fail may provide some interesting ingght into atypical Senate procedures, but
excluding these cases from this anayss will alow a better understanding of how the Committee
conductsits busness on adaily bass. In hisexamination of presdentia appointments, G.
Cdvin Mackenzie (1981, xi-xii) judtifies excluding falled nominationsin asmilar way when
dating that “routine decisons reved agreat deal more about the way adminigrations are
congtructed than do those few atypica appointment controversies that penetrate the public
consciousness. Studying routine decisions tells us little about extreme behavior but agreat ded
about normad behavior.” Ladtly, as with the descriptive andys's conducted previoudy, the Six
individuas whose hearings were held during their previous, unsuccessful nominations were

dropped from this andysis, leaving 213 cases for consderation in the modd.
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Hearing Delay Model: Independent Variables®®
Politica Variables

Many previous studies have found that confirmation delay increases when partisan
relations between the president and the Senate are tense (Cohen Bell 2000; McCarty and
Razaghian 1999; Nixon and Goss 2000; Shipan and Shannon 2001). Incorporating such
variables as divided government, presidentia opposition in the Senate, and the existence of a
filibuster-proof mgority in the Senate, however, each utilized measures of the presdent’s
relationship to the full Senate. None of these studies, however, focused specificdly on the
delay period between nominee referral and the initiation of confirmation hearings before the
Judiciay Committee. Given the sgnificant control over the scheduling of hearings by the
Judiciary Committee chair (Deering and Smith 1997; Groseclose and King 1998), the
relationship between the president and the chair is of primary importance to the political climate
of the hearing process. Therefore, a variable measuring the Presidential Support score of the
Judiciary Committee chair in the year of referrd was included in the modd. Ideologica
compatibility between the president and the chair should influence the chair to schedule hearings
more promptly in order to dlow the president’ s nominees to be confirmed easily and quickly.
A lack of compatibility between the two, however, should result in increased delay asthe chair
hopes to hinder or even torpedo nominations made by alessfavored presdent. Thisvarigbleis

therefore expected to have a negative impact on the length of hearing delay.

8Unless otherwise indicated, al independent variables in this model were
operationalized according to the Table provided in Appendix A.
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The impact of dectord influences were consdered here aswell. Presidentid eection
years provide an opportunity for the president’ s opponents to engage in delay tactics dueto the
weakened postion of the president and the uncertainty associated with an upcoming election
(Matese 1995; Massaro 1990). Many previous studies of confirmation delay have found that
delay increases in the confirmation process during the last days of an adminigration (Cohen Bdll
2000; Holmes and Hartley 1998; Nixon and Goss 2000; Shipan and Shannon 2001). The
same behavior is predicted of those on the Judiciary Committee in delaying the hearing process
indection years. The Election Year variable, therefore, is expected to have apostive
influence on hearing delay. McCarty and Razaghian (1999), furthermore, found that a
president’ s executive branch nominees faced less delay in the Senate in the early days of the
adminigration, providing some evidence of a honeymoon effect on the confirmation process.
However, new presidential adminigtrations are associated with changing judicial selection
procedures, particularly in the post-Carter period (Goldman 1997). Therefore, a new
adminigtration, or even the restructuring of an adminigtration under a re-elected president, may
cause members of the Judiciary Committee to consder the president’ s judiciad nominees more
carefully in the honeymoon year than they would otherwise. The Honeymoon Year varigble,
therefore, is predicted to have a postive direction of influence on hearing delay.

The last palitica variable included in the modd controls for influence of home-state
senators on the length of hearing delay. Previous studies have found that traditiond senatorid
courtesy norms have little influence on the length of confirmation delay, particularly for nominees
to the courts of appedls (Cohen Bell 2000; Holmes and Hartley 2001). Cohen Bell (2000),

however, did find a gtatisticdly sgnificant reationship between the presence of a home-state
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senator on the Judiciary Committee and decreased confirmation delay. The “ courtesy” being
given, therefore, may only extend to those sitting on the Judiciary Committee. Cohen Bell
(2000) found thisingder courtesy to exigt, furthermore, regardless of whether the Committee
ingder was of the same party asthe president or not. The same collegid benefit is expected to
influence the length of hearing delay. The exigence of aCommittee I nsider, therefore, is

expected to have a negative influence on the length of hearing delay.

Nominee-Specific Variables

Senate Judiciary Committee leaders have clamed that their reform efforts were
imposed in an effort to investigate and question nominees more serioudy (O’ Brien 1988;
Goldman 1997). According to Mackenzie (1981, 113) in his analysis of presidentia
gppointments, “the Senate normaly pays more attention to questions of competence than to
questions of character.” However, “there are few specific or consistent criteria that apply”
when conddering questions of competence (Mackenzie 1981, 113). Therole of the American
Bar Association’s nominee ratingsin the Judiciary Committee’ s ddliberations is indicative of the
problems associated with determining a Sngle sandard for qudifications for the confirmation
process.

The ABA has enjoyed a quas-forma role in the gppointment process since the
Eisenhower adminidiration by providing ratings of al potential nominees to the presdent and
forwarding ratings for referred nominees to the Senate Judiciary Committee (Goldman 1997).
However, prominent members of the Judiciary Committee have long taken issue with the

influence exerted by the ABA over thejudicid gppointment process. Senator Kennedy (D-



107

MA) was concerned due to his perception that the rating system disadvantaged minority
nominees (Goldman 1997). Senator Hatch (R-UT) aso criticized the ABA’srolein the
gppointment process dueto hisclams of the ABA’sliberd biasin the rating of nominees and
the group’ s unique and unfair influence within the gppointment process. Accordingly, upon
becoming chair of the Judiciary Committee in the 104" Congress, Hatch announced that the
ABA would “no longer play aspecid, officidly sanctioned role in the confirmation process’
(Wagner 1997). Regardless of Hatch's policy concerning the ABA’ s role in the confirmation
process, however, individua members of the Committee may utilize these ratingsin their
investigation of nominees. Therefore, an ABA Rating variable was included in the Hearing
Delay Modd. Higher nominee rating by the ABA should result in less hearing delay dueto the
lessened need to investigate a nominee percaived as highly qudified. Lesshighly rated
nominees, on the other hand, are expected to experience more delay prior to hearings.
Therefore, the ABA rating variable is expected to have a negative influence on hearing delay.
Given the controversd role of the ABA rating system in the confirmation process and
its remova from the forma Committee proceedings by Senator Hatch, two additiond nominee
qudification variables were included in the model, measuring the influence of nominee
background and experience. These two variables, previous Prosecutorial Experience and
previous Judicial Experience, are dichotomous variables measuring the existence of any
previous experience a either the sate or federd leve. Given the important role of previous
prosecutorid and judicia experience to the nominee recruitment process (see Howard 1981),
nominees with such experience may require lesstime prior to the holding of hearings for two

reasons. Firg, the quaifications of nominees with previous experience are less questionable,
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requiring lesstime to investigate (Mackenzie 1981). Second, nominees with previous
experience have amore eadly identifiable background, requiring less digging into the nominee's
past by those on the Committee who are in favor of or opposed to the nominee. Both of these
experience varigbles, therefore, should have a negative influence on the length of hearing delay.
The remaining variables measuring the influence of nominee-specific factors on hearing
ddlay relate to nominee gender and race. Recent concerns and criticiams have centered on the
trestment of women and minority nominees by the Judiciary Committee, particularly during the
Clinton adminigration (see, for example, Cohen Bl 2000; Hartley 2001; Manning 2001,
Nixon and Goss 2000). The Senate has been criticized, with some support from these earlier
Sudies, for ddaying the confirmations of “non-traditiona” nominees longer than the
confirmations of white, mae nominees. In light of these earlier udies, two variables were
included to gauge the influence of nominee Gender and Race characteristics to determine
whether the Committee delays the hearings of either women or minority nominees more than
their male and white counterparts. Due to the criticisms of the Senate' s treetment of non-
traditionad nominees, and the findings from previous research that there may be increased delay
in the find confirmation of these nominees, both the Gender and Race variables are predicted

to have a postive influence on the dependent variable of length of hearing dlay.

Ingtitutiond Variables
Ingtitutiona reforms by Judiciary Committee leaders have dtered the Committeg' srole
in the confirmation process by cregting a stronger role for the Committee in investigating and

questioning nominees (Goldman 1997; O’ Brien 1988). These reforms may influence hearing
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delay by requiring more time for Committee members to conduct these investigations before the
hearing phase. Committee leadership changes are associated with indtitutiona reform in how
the Judiciary Committee handles nominee investigation (Goldman 1997; O’ Brien 1988).
Therefore, nominees referred to the Judiciary Committee during years of |eadership shifts may
experience more delay as ingitutiona procedures are reorganized. A New Chair variable,
therefore, was included in the Hearing Delay Modd, and is expected to have a positive impact
on the length of hearing delay.

A sacond variable gauging the influence of changing inditutiona procedures within the
Committee measures the Committee' s growing responsibility over nominee investigation over
time. Although changes in Committee leadership may account for inditutiona changesin
Committee proceedings, such reforms have been imposed at other timesaswell (O’ Brien
1988). A Time variable wasincluded in the modd, therefore, to determine the influence of
ingtitutiona changes over time gpart from those associated with changing leedership. This
variadble, therefore, is expected to have a positive impact on hearing delay.

Three additiona ingtitutiond variables were included in the mode to control for the type
of pogtion being filled and the workload of the Judiciary Committee. Positions on the Court of
Appedsfor the D.C. Circuit provide the president with greater freedom from traditional
senatorid courtesy norms when selecting nominees (Harris 1953; Songer, Sheehan, and Haire
2000). Appointments to these positions, however, are aso consdered to have broader policy
implications than gppointments to the geographica circuits (Banks 1999; Howard 1981). Due
to the absence of senatorial courtesy condderations and the relative importance of these

positions on the courts of gppeds, members of the Judiciary Committee may be inclined to
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investigate nominees to these positions more strenuoudy than nominees to other positions.
Nixon and Goss (2000), however, found that overal appointment delay is actualy reduced for
D.C. Circuit pogtions due to their importance. However, given the specific investigatory
responsibilities of the Senate Judiciary Committee, nominations to the DC Circuit are
expected to experience more delay prior to hearings, resulting in a podtive rdationship of this
variable to the dependent variable.

Appointments to newly created positions and those that were vacated by a Sitting judge
are influenced by different factors (Nixon and Goss 2000). The politica nature of the passage
of Omnibus Judgeship legidation and the president’ s ability to use these politicad plumsto
advance his agenda on the courts gives new pogtions political and policy-making importance
(Barrow, Gryski, and Zuk 1996). Nominations to new positions, furthermore, “should not be
subject to the same congtraints semming from the Senate' s advise-and-consent role when
compared to those where the nominee replaces ajudge who had left the bench” (Songer,
Sheehan, and Haire 2000, 32). Therefore, Judiciary Committee members may be inclined to
investigate nominees to newly created positions more closaly than those nominated to vacated
positions, given the lack of senatorid courtesy consderations and the influence of new positions
on the president’ s ahility to further hisjudicia agenda. The New Position variable, therefore,
is expected to have a positive impact on lengthening delay prior to hearings,

Lastly, Judiciary Committee workload consderations may influence the length of
hearing delay due to the indtitutiona burdens imposed on the Committee by an increasein its
responshilities. With respect to confirmation hearing procedures, the number of Pending

Nominations before the Committee at the time of nominee referrd may have the effect of
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lengthening hearing ddlay. The number of nominations pending before the Judiciary Committee
is affected by anumber of factors, including the passage of a Judgeship Bill and nominee
referrd patterns by the presdent. The Committee' s behavior aswell can influence workload
condderations. Senate rules dictate that pending nominations be returned to the president at
the end of a congressond session or prior to alengthy recess, thus eiminating the Committee' s
workload concerning pending nominations. However, the Committee members may vote to
hold nominations over the recess or adjournment, thus carrying over their workload
congderations. Finaly, the Committee' s workload may be affected by the efficiency with
which it handles nominations. Inefficiency may add to a backlog of nominations pending before
the Committee. In order to determine the ingtitutiond effect of workload on hearing
proceedings, a variable measuring the number of nominations pending before the Judiciary
Committee a the time of referra was included in the modd.2” McCarty and Razaghian (1999)
found that the number of pending nominations hed little influence on delay in the Senate's
confirmation of executive appointments. With respect to dday in Judiciary Committee
procedures, however, an increase in the number of pending nominationsis predicted to have a
positive impact on hearing delay. Table 4.3 provides a brief description of each independent
variablein the Hearing Delay Modd, and the predicted direction of influence of the independent

variable on the length of hearing dday.

27 Although Judiciary Committee delay may contribute to the number of pending
nominations before the Commiitteg, it is theoreticaly reasonable that pending hearings have an
influence on delay. As mentioned, the number of nominations pending before the Committee is
controlled by a number of factors, many of which are beyond the control of the Committee
members. The behavior of the president in referring nominations, as well asthe full Senatein
cregting judicid positions, contribute to the Committee’ s workload as well.
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Independent Variables Included in the Hearing Delay M odel

and Predicted Directions of I nfluence
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Predicted I mpact

Variable L abel Variable Description on
Hearing Delay

Political Variables

Presidential Support Presidential support score of Negative
Judiciary Committee chair

Election Year Referral made in presidential Positive
election year

Honeymoon Y ear Referra madein first year of Positive
presidential term

Committee Insider Existence of a home-state senator Negative
on Judiciary Comm.

Nominee-Specific Variables

ABA Rating Nominee ABA Rating Negative

Prosecutorial Experience Nominee's previous state or federal Negative
pros. experience

Judicia Experience Nominee's previous state or federal Negative
judicia experience

Gender Nominee Gender Positive

Race Nominee Race Positive

Institutional Variables

New Chair Leadership change on the Positive
Judiciary Committee

Time Increased investigatory Positive
organization on Committee

DC Circuit Referral made to D.C. circuit court Positive
of appeals

New Position Nomination made to a newly- Positive
created position

Pending Nominations Number of pending nominations Positive

before Judiciary




113
Hearing Delay Model: Results
The multivariate regresson andysis results of the Hearing Delay Modd are provided in
Table 4.4.2 The Hearing Delay Modd performs well, with an R-Square of .432, and an
adjusted R-Square of .392. Furthermore, many of the independent variables in the model

achieve gatisticd sgnificance in the predicted directions of influence.

Table4.4
OL SRegression Resultsfor the Hearing Delay Moddl,
Successful Circuit Court Nominations, 1977-1998

Stand.

Variables B Score Std. Error Coeff. t
Palitical Variables
Presidential Support -.297 127 -.153 -2.344**
Election Year -12.120 9.264 -.085 -1.308
Honeymoon Y ear 12.902 6.658 118 1.938*
Committee Insider -18.731 6.395 -.165 -2.929**
Nominee-specific Variables
ABA Rating 1.578 1.890 .047 .835
Prosecutorial Experience -18.499 6.054 =172 -3.056**
Judicia Experience -6.359 6.097 -.063 -1.043
Gender 21.129 7.347 162 2.876**
Race 2.869 8.105 .020 .354
Indtitutional Variables

Collinearity among the independent variables was determined by examining a
corrdation matrix of the independent variables, regressng each independent variable againgt the
others, and examining the VIF (Variance Inflation Factors) of each independent variable. No
problems with multicollinearity were identified among any of the independent variables. The
means for the independent variables are provided in Appendix B.
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Stand.

Variables B Score Std. Error Coeff. t
New Chair 24.212 8.241 221 2.938**
Time 4.108 .595 .516 6.901***
DC Circuit -12.942 10.506 -.071 -1.232
New Position -5.370 6.834 -.050 -.786
Pending Nominations 445 .210 142 2.119*
Constant 20.856 15.245 1.368
N =213
R Square = .432

Adj. R Square = .392
F. Statistic = 10.753***

SignificanceLevels: *  t<.05
(One-Tailed Test) ** t<.01
**x 1< 001

With the exception of the election year variable, each of the political variables
incorporated into the Hearing Delay Model achieves statistical sgnificance in the predicted
direction (using a one-talled test). When the Judiciary Committee chair is more ideologicaly
aigned with the president, as measured by the presidential support variable, hearing delay
decreases. Committee chairs utilize their powers over hearing procedure by expediting
hearings when they are in agreement with the president, and delay hearings when they disagree
with the president over hisagenda. This provides support for Hypothesis 1, in that hearing
ddlay increases when the presdent’ s rd ationship with the Committee leadership is more hogtile,
and decreases when relations are friendlier.

At first glance, the results of the Hearing Delay Mode do not appear to provide much

support Hypothesis 2, which predicted that hearing delay would increase when the president
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was weskened by eectora congderations. The uncertainty brought on by a pending
presdentid eection does not have a gatisticaly sgnificant effect on lengthening hearing delay.
However, thisis likely due to the large number of failed nominations made during eection years.
Committee members hold hearings on successful nominees promptly enough during eection
years to confirm the candidate prior to the congressiona adjournment. All others are dlowed
to languish until they are returned to the presdent. These unsuccessful nominations (the ones
that are likely experiencing the effects of eection year delay) were not included in this andyss.

The honeymoon period typically associated with presdentid strength has a Satidticaly
ggnificant influence on lengthening the amount of delay prior to hearings. Thiswas predicted
due to the new judicia sdection initiatives that accompany anew administration. Therefore,
athough the rdative strength of the newly eected president does not trandate into speedier
hearing procedures, the uncertainty associated with the new adminigration causes those on the
Committee to be more cautious when handling nominations. Electord consderations do
gopear to influence Committee procedures, dthough in adifferent manner than may be
expected. Thosein control of the Judiciary Committee view anew president’ s nominees with
more suspicion and therefore more delay. Furthermore, a president is weakened during an
election year, but this weskness manifests itsdf in more unsuccessful nominations, rather than
increased Committee delay of the successful nominations.

The exigtence of ahome-gtate insder of ether political party has the effect of expediting
confirmation hearings as well, resffirming the Cohen Bell’s (2000) finding that nominees with an

indder of either party on the Committee benefit from the collegidity extended to theingder. In
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examining the unstandardized coefficient, the existence of a home-gstate senator on the Judiciary
Committee expedites hearings by more than 18 days over referrads with no such insder benefit.
The results given in Table 4.4 provide mixed support for Hypothesis 3 (that hearing
delay will be greater for nominees with more questionable qudifications). Nominees with higher
ABA ratings do not enjoy astatigticadly significant boost in hearing speed compared to those
rated less highly by the ABA.?° It appears asif the concerns expressed by prominent
Committee members regarding the ABA rating process have dlowed for little influence of the
ABA'’ s assessment of nominees in the Committee' s proceedings. Of the two experience
variables, furthermore, only nominees with previous prosecutoriad experience enjoy a
datigticaly sgnificant decrease in hearing delay. The sameis not the case for nominees with
previousjudicid experience. These differing findings regarding previous experience are
understandable, however, in that some nominees with previousjudicid experience may provide
apaper trall that can be used by Judiciary Committee membersto cal their suitability to hold a
circuit court position into question. Less controversid judicia experience, on the other hand,
may be used to expedite their nominations to the hearing tage. Nominees with previous
prosecutoria experience, however, may only benefit from such experience due to the lessened
ability of Committee members to use previous prosecutoria experience to criticize a nominee,
In essence, it gppears asif previous prosecutoria experience can only help a nomination by
expediting the hearing process, whereas previous judicia experience may be used to either help

or harm a nomination.

2The ABA rating variable' slack of statistical significance is condstent, furthermore,
whether the two experience variables are included in the model or not.
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Hypothesis 4 posited that hearing delay will increase for non-traditiona nominations.
With respect to nominee gender, female nominees experience more hearing delay when
compared to their male counterparts, providing some support for Hypothesis 4. All dsebeing
equal, women experience adelay increase of 21 days over mae nominees. Nominee race,
however, does not have a gatisticaly sgnificant impact on hearing delay. Why nominee gender
may influence hearing pace, but nominee race does not can only be speculated upon here, but
one possible explanation for these findings could be that the politica consequencesto
Committee members of ddlaying hearings on minority nominees may be greater than dlaying
hearings on female nominees. Another possihility could be the lessened need to invedtigate
minority nominees in order to discern their judicid temperaments. Very few non-white judges
were placed on the courts of gpped s by ether the Reagan or Bush adminigtrations (see, for
example, Goldman &t. d. 2001). Although Reagan and Bush gppointed fewer women to the
circuit courts than did Carter and Clinton, the Republican presidents had an easier time finding
qudified, ideologicaly compatible women nominees than they did with respect to non-white
nominees. Asaresult, it may have been easier for Judiciary Committee membersto discern the
ideologicd digpogtion of non-white nomineesin that dl but a handful of them were gppointed
by Democratic presidents. Women nominees, on the other hand, are more likely than non-
white nominees to be from ether end of the ideologica spectrum, possibly requiring more
investigation into their background in order to discern their ideologica digpostion. Regardless,
the results from the Hearing Delay Model indicate that while women nominees experience more

delay than the “traditiond” mae nominee, the same is not the case for minority nominees.
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The reaults of the Hearing Delay Mode provide strong support for Hypothesis 5 (that
hearing delay will increase in response to indtitutiona change in the Judiciary Committee).
Hearing dday increases to agatisticdly significant extent when leadership changes occur on the
Committee. New chairs reorganize the Committee sinvestigation and hearing procedures,
delaying the processing of nominations to the hearing phase. Furthermore, the increasing
investigatory role of the Committee over time has a satigticdly sgnificant impact on lengthening
hearing dday. Inditutiona reformsin the Judiciary Committee have adtered the confirmation
process and increased the length of delay experienced by nominees before the hearing phase.

The number of pending nominations before the Judiciary Committee aswell hasa
datigticaly sgnificant effect on increasing hearing dday. As predicted, a heavier workload
resultsin an increase in delay prior to theinitiation of hearings. The increased workload cregtes
an inditutiona burden that is difficult for the Committee to overcome. The importance of the
position being filled, however, does not have a satigticaly sgnificant impact on the length of
hearing delay. Nominationsto the D.C. Circuit Court of Appeds are not delayed more than
nominations to the geographica circuits, indicating that these pogitions neither require more time
for investigation, nor are they delayed for the politica advantage of hindering these important
nominations. Likewise, nominations to postions that were newly-created due to the passage of

an Omnibus Judgeship Act are delayed no longer than those to vacated positions.

Summing up the Modern Confirmation Process
Beginning with Senator Ted Kennedy' s term as chair of the Senate Judiciary

Committee during the 96" Congress, members of the Senate Judiciary Committee have taken
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an increased interest in investigating nominees to the courts of gppedls independently from the
nominee scrutiny conducted by the White House and the American Bar Association.
Subsequently, the amount of delay in the confirmation process has increased during this period
of heightened politica sadience of lower court gppointments. The bulk of this dday,
furthermore, is attributed to the actions of the Senate Judiciary Committee in the period
between nominee referrd by the president and the initiation of hearings before the Committee.
Hearing delay accounts for not only most of the delay in the confirmation process, but isaso
largdly respongble for the increase in confirmation delay over time. The initiation of
confirmation hearings, furthermore, plays acrucid role in the confirmation processin that most
unsuccessful nominations fail without the Judiciary Committee ever scheduling hearings to
consder the nomination, whereas most nominations that reach the hearing stage are confirmed,
typicdly with little fanfare or subsequent delay.

Unlike most studies in the growing body of literature on confirmation delay, therefore,
the focus here has been on ddlay at the predominant stage in the confirmation process, that
which occurs between nominee referral and the initiation of hearings. Hearing delay,
furthermore, has been found to be influenced by the palitica dimate of the day, particularly the
president’s relationship to the chair of the Judiciary Committee. Increased tension between
these two centrd actors to the gppointment process results in increased delay in Committee
proceedings. Appointments proceed more efficiently, however, when the president and the
Committee chair are on friendlier terms. Electora congderations are relevant as well, in that
nominees referred by a newly-dected president should expect more delay regardless of the

relaive strength of the new presdent. Hearing delay is not lengthened during eection years.
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The relative wesakness of the president in an eection year gppearsto result in alarger
proportion of unsuccessful nominations rather than increased delay. In effect, the president is
punished even more severdly during eection years that can be seen by an andyss of hearing
dday. Thesefindings highlight the importance of the palitica dimate to Judiciary Committee
proceedings. The changing political climate in which the appointment process is conducted
influences how those on the Committee handle the president’ sjudiciad nominees.

Hearing dday is d <0 effected by indtitutional congderations. Changing Committee
initiatives and procedures has resulted in aless efficient confirmation process. This inefficiency,
furthermore, is compounded when the Committee is burdened with more nominations to
congder. These findings suggest that the handling of nominations by the Senate Judiciary
Committee will become further bogged down in delay. Delay may be a particular problem in
the 107" Congress, with the Committee having to dedl with the organizationa challenge of
restructuring its procedures in the middle of the congressiona session due to the sudden change
in party control of the Senate. Beyond the 107" Congress, however, hearing delay may
increase further, particularly in response to changes in Committee leadership.

Lastly, nominee characterigtics have some influence over Committee proceedings,
athough less consstently than political or inditutiona factors. Hearings are expedited for
nominees with prosecutoria experience, dthough the same cannot be said for those with
judicid experience or those rated as highly qudified by the ABA. Femde nominees, on the
other hand, experience more dday by the Committee, athough the treestment of minority
nominees is amilar to tha of white nominees. These findings indicate that presdents can

influence the Committee’ s procedures through the characteristics of the individuals they
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nominate, but only in limited ways. Diversfication interests gppear to be problematic if a
presdent is dso interested in getting his nominees confirmed quickly. Furthermore, the limited
impact of various qudification and experience condderations on the Committee' s actions
provides little benefit to a presdent who is interested in selecting nominees based on previous
experience and merit. This Stuation was highlighted by Goldman et. d. (2001) who
characterized Clinton's judicia nominees as being highly qualified and experienced. The
Clinton nominees not only experienced lengthy delays at the hands of the Senate Judiciary
Committee, but by the actions of the Senate mgority leadership in creating unprecedented
delay after the nominee referrd stage as well.

As was seen in the previous chapter, nominations to the courts of gppeds have become
more politically sdient to those in the White House, and the increased importance placed on
these nominations has resulted in a decrease in nominee success aswell as an increase in
referrd delay. Anincrease in the salience of gppointments to the courts of gppeds has
concurrently been seen with respect to Senate confirmation procedure. Confirmation rates
have declined a the same time as confirmation delay has increased, most importantly due to the
actions of those on the Judiciary Committee.

The findings from this chapter provide some ability to predict the fate of judicid
nominations under the current administration of George W. Bush. The influence of politica
congderations to the length of hearing delay indicates that Bush' s nominees to the courts of
apopedswill likely face additiond delay prior to theinitiation of hearings now that the Judiciary
Committeeis controlled by Democrats. Particularly during thisfirst year of the Bush

adminigration, dl the palitical and indtitutiona pieces are in place for even longer hearing ddays
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than were seen during the Clinton adminigration. The increased hearing delay seen during the
firg year of an adminigration, a change in Committee leadership, and a Judiciary Committee
controlled by a chair lessideologicaly compatible to the presdent dl predict that deay should
increase further. Given the suddenly dtered palitical climate, in conjunction with the continuing
growth in attention placed on appointments to the lower courts, Bush's nominations to the
courts of gppeds may experience hearing delay of unprecedented length. Hearing delay will
unlikely be eased very much, furthermore, should Bush atempt to placate the Judiciary
Committee with the selection of diverse nominees with previous experience and good

reputations.



CHAPTER S

OUTSIDE PARTICIPANTS IN THE CONFIRMATION PROCESS

Appointments to positions on the U.S. Courts of Appeds have garnered a growing
amount of attention by those in the administration respongble for sdlecting nominees, aswell as
by those in the Senate respongible for confirming nominees. Thisinterest in courts of appeds
gppointments, however, may have implications for how othersinteract in the gopointment
process. Although the U.S. Congtitution does not provide aformd role for those beyond the
presdent and the Senate, outsders have developed an interest in, and meansto influence, the
gppointment process. The heightened sdlience of positions on the courts of appeals may indeed
require some involvement from outside actors to provide information to those with more direct
seection and confirmation respongbilities.

Outsde involvement in the confirmation processin particular was solicited strongly by
the Senate Judiciary Committee when Senator Ted Kennedy (D-MA) took over control of the
Committee in 1979 (Goldman 1997; O’ Brien 1988). This opening of the confirmation process
to outside interests coincided with an increased investigatory role for the Senate Judiciary
Committee. Asthose on the Committee developed a desire to investigate nominees
independently from that conducted by the adminigtration, the assstance and participation of

outsders was both necessary and welcomed (O'Brien 1988). The growing complexity of the
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confirmation process and the resulting increase in delay may pose arestraint on the amount of
outsder involvement that will be tolerated in Senate confirmation proceedings, however. A
need to gather information on nominees may need to be tempered, therefore, by a need to keep
the confirmation process from becoming too burdened by outsde involvement.

The focus of this chapter is on the involvement of outside actors in the confirmation
process, particularly at the confirmation hearing level. The chapter begins with a discusson of
the role of outsdersin confirmation proceedings. Participation by outsdersin the confirmation
hearings before the Senate Judiciary Committee provides the most public, forma role provided
to outsiders in the gppointment process. Therefore, the ability of outsders to participate in
confirmation hearings will be examined in detail. A growing body of literature on interest group
testimony a confirmation hearings has found that, even with gppointments to the judiciary
becoming more high-profile and paliticaly-relevant, interest groups are no more likely to testify
in confirmation hearings today than in years past (see, for example, Cadera, Hojnacki, and
Wright 2000; Cohen 1998; Flemming, Rosengtiehl, and Tabert 1997). However, outsde
actors attempt to influence the hearing process through means other than hearing testimony.
Therefore, this chapter will continue with a descriptive andys's of the prevalence of outsider
testimony a confirmation hearings compared to that of outsder participation in confirmation
hearings through submissions of informative materia on the hearing record as aless costly
avenue of access to the hearing process. As the confirmation process for courts of appeds
judges has become more inditutionadly complex and paliticd, and more information is required
of nominees, the ability of outsders to participate in the hearing process may be affected by

politica congderations, inditutiona concerns, and nominee characteristics. Therefore, the
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chapter concdludes with an examination of the politica, nominee-specific, and indtitutiona

congderations that influence the likelihood of outsider participation in confirmation hearings.

The Role of Outsidersin the Confirmation Process
“Qutsiders’ to the Confirmation Process. Who they are

Severd previous sudies have examined the role of interest groupsin the gppointment
process (see, for example, Cadeira, Hojnacki, and Wright 2000, Caldeiraand Wright 1998,
Cohen 1998, Flemming, MacLeod, and Tabert 1998, and Matese 1995). Furthermore, these
earlier sudies examined different aspects of organized interest involvement in the gppointment
process. Matese (1995) and Caldeiraand Wright (1998) focused on the involvement of
interest groups in Supreme Court confirmations. Flemming, MacLeod, and Talbert (1998)
provide alongitudind andyss of organized interest involvement in lower court confirmation
hearings from 1945 to 1992. Cohen (1998) and Cadeira, Hojnacki, and Wright (2000),
furthermore, examined the recent higtory of interest group involvement in the confirmation
process. One smilarity among these previous sudies, however, is their focus on the role of
organized interests in the judicia gppointment process. Although organized groups play an
important and a times high-profile role in the appointment process, other outside actors
participate in the sdection and confirmation process aswel. Elected officids, judges, lawyers,
and other private citizens dso participate in the confirmation process. Although focusing on the
role of interest groups in the gppointment processis useful in that it provides an ability to
broaden knowledge of interest group activity in the judicia gppointment arena, this narrow

focus places alimitation on our understanding of how judicid nominees are confirmed. Since
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those unaffiliated with organized interests participate in the confirmation process, their
participation should be examined as well.

For the purposes of this chapter, therefore, | examinetherole of dl outsde actorsin the
confirmation process, rather than limit the analyss to the participation of organized interests.
“Outside actors’ are defined as any individud or group participant who was not a current
member of the presdentia adminigiration or the U.S. Congress a the time of the
participation.®® Therefore, “outsiders’ include interest groups, bar associations, judges, state
government officids, and private citizens, with the exception of the American Bar Association.
The ABA has played a quas-formal role in the appointment process since the Eisenhower
adminigration when the ABA began the practice of assessing and rating dl judicid nominees
and making these ratings available to the president and the Senate (Goldman 1997, Sotnick
1983). The ABA’s unique role in the agppointment process is thus better characterized as that

of aninside actor.

Outsidersto the Confirmation Process. What They Do

When atempting to influence the legidative process, most lobbying conducted by
organized interests occurs a the committee level (Wright 1996). Most of the work done on
legidation is done in committee, with committee bills often going unchalenged on the floor,

making this stage in the legidative process the most likely arenafor organizations to dedicate

3OMembers of the House of Representatives routingdly participate in a semi-officia
cagpacity in the confirmation process by introducing home-state nominees (either in addition to
or in lieu of participation by the home-state senators) and are thus more appropriately
categorized as quasi-insders to the appointment process.
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their limited resources (Hojnacki and Kimbal 1998, Wright 1996). Participation at
congressond hearingsis a particularly useful tool for those interested in influencing the
legidative process, in that hearings “provide aforma opportunity for representatives of
organized interests to express their preferences for or againgt proposed or exigting policies’
(Wright 1996, 40). Wright (1996) goes on to discuss how interest groups participate in
congressond hearings by testifying in person, or submitting written comments to the committee,
or both. Testifying in person before the committee is the preferred way for organizationsto
participate in hearings due to the high vighility and prestige associated with persond
involvement in the hearings. However, the ability of outsde interests to testify in hearingsis

limited in that outsders must be invited to testify by committee members or thelr saffs.

Confirmation Hearing Testimony

The emphasis on interest group activity in congressona hearings is seen in the literature
on group involvement in the judicia confirmation process aswell. Although groups attempt to
influence confirmation decisonsin a number of ways, including joining a codition, paying for
advertisements, or organizing phone cdls (Cadeira, Hojnacki, and Wright 2000), most
scholarly attention to group activity in the confirmation process has focused on testimony at the
confirmation hearings (see, for example, Cadeira, Hojnacki, and Wright 2000; Cohen 1998;
Flemming, Rosendtiehl, and Tabert 1997). Aswith interest group activity in the legiddive
process more generdly, outsder testimony in the hearings provides a public, forma way to
atempt to influence judicia confirmations. Hearing testimony provides an additiond advantage

to outsde interests, furthermore, in that this activity is less costly when compared to other
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avenues of influence over the confirmation process such as paying for advertisements or
organizing phone cdls (Caldeira, Hojnacki, and Wright 2000). The opportunity for outsdersto
testify at the hearings, however, is codlly to those on the Judiciary Committee in that outsider
testimony takes up vauable time during confirmation hearings. The opportunity for outsde
interests to testify at hearings, therefore, may be limited by those on the Committee in order to
prevent the hearing process from becoming too dominated by group testimony.

Studies on the prevaence of interest group testimony a the confirmation hearings have
found that groups participate in hearings fairly infrequently, especidly when the hearings are
held for lower court nominations, largely due to the ability of Committee membersto prevent
groups from participating in thisway (Caldeira, Hojnacki, and Wright 2000). Therefore,
athough hearing testimony isalow cog, public activity that groups may be anxious to engage
in, those controlling the ability of groups to do so appear to be reluctant to alow too much
involvement by outside interests in the hearing process. Senators rely on outsde interets to
provide needed information on individua nominees and previous sudies have highlighted the
ability of groups to influence the confirmation process (see, for example, Cadeiraand Wright
1998, Cohen 1998, Segal, Cameron, and Cover 1992). However, the desire of senators to
alow groups to testify and provide information on nominees is tempered by time factors that
may condrain how much outsde involvement is going to be tolerated in the Senate.

A great ded of goeculation ensued in light of the role of interest group mobilization in
the fallure of Robert Bork’s nomination to the U.S. Supreme Court in 1987 that groups would
mobilize more frequently in an effort to influence the confirmation process through testimony,

advertisements, and lobbying. However, recent studies have concluded that thisincreasein
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group activity has not materidized (Cadeira, Hojnacki, and Wright 2000; Cohen 1998;
Flemming, Rosengtiehl, and Tabert 1997). If anything, group participation in hearings through
testimony has actudly decreased since the early 1980s (Cohen 1998; Flemming, Rosengtiehl,
and Tdbert 1997). Hemming, Rosengtiehl, and Talbert (1997) conclude that this decrease in
group testimony may be due to better screening at earlier tagesin the appointment process by
the White House, the Justice Department, and the Senate, thus reducing the likelihood of
unsatisfactory nominees reaching this late sage. Accordingly, groups will atempt to influence
the gppointment process a earlier stages and utilize hearing testimony as alast ditch effort
rather than aroutine activity.

Another explandion for the reduction in group testimony in confirmation hearingsis that
members of the Judiciary Committee have become less receptive to public involvement in
confirmation hearings. After dl, groups must be invited to testify, and the decreasein
participation may reflect a decrease in how often groups are invited to participate, rather than a
decrease in how often groups want to participate. Cohen (1998) finds some support for this
concluson. Shefound that since the late 1970s, groups participated most frequently during the
96" Congress, when Ted Kennedy (D-MA) chaired the Judiciary Committee. Kennedy made
a concerted effort to open the hearings to more outside participation and to invite more groups
to participate more often (O’ Brien 1988). After Kennedy’s brief reign as Committee chair,
subsequent chairs have returned to the pre-Kennedy norm of exhibiting more reluctance at
alowing their hearings to become “group-dominated forums’ out of concern for Committee

members need to ration their time (Flemming, Rosendtiehl, and Tabert 1997).
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These previous findings indicate, therefore, that dthough hearing testimony is ardatively
low-cogt, public way to participate in one of the formal aspects of the confirmation process,
groups appear to be increasingly unlikely to attempt to exert influence inthisway. This
decrease may be due, furthermore, to a decline in the number of groups willing to expend the
resources necessary to engage in even this low-cost activity, a growing reluctance on the part of
members of the Judiciary Committee to alow groups the ahility to participate directly in

hearings, or both.

Submissions on the Hearing Record

Wright's (1996) examination of interest group activity in legidative hearings identifies a
second avenue of influence that has previoudy been ignored in the literature on interest group
involvement in confirmation hearings. Namely, outsders can submit written materids on the
hearing record, either in conjunction with or in lieu of witnesstestimony. This activity dlows
those outsde the legidative process the ability to get information to Judiciary Committee
members, but requireslessin the way of time and resources on the part of both the outside
interest and Committee members. Furthermore, those on the Committee have a greetly
lessened ability to limit participation via record submissions when compared to hearing
testimony. Once the hearing record has been opened for submissions, any interested party can
submit information on the record. Previous research on the role of outsde interestsin the
confirmation hearing process, however, has been silent on this second avenue of access.
Although a growing number of studies have found that interest group testimony in confirmation

hearings has decreased in recent years, no such investigation has been conducted into trendsin
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hearing record submissons. A comparison of outsder participation in hearing record
submissions and hearing testimony could provide further information on explaining the changing
role of outsde actorsin the confirmation process. For example, if outsders are lessinclined to
engage in ether strategy, then the decrease in outsder involvement may be because those
outside the confirmation process see less utility in participating at the hearing Sage. As
discussed in the previous chapter, most nominations that proceed to hearings are ultimately
confirmed. Possbly, outsders have decided that the hearing stage occurstoo late in the
confirmation process to dlow for any influence and will accordingly attempt to influence the
selection of judges a an earlier tage (Flemming, Rosendtiehl, and Tabert 1997). If outsders,
however, remain likely to submit materias on the hearing record while their participation
through hearing testimony becomes less prevadent, the decline in hearing testimony may be due
to a growing reluctance on the part of Judiciary Committee membersto alow vauable hearing
time to be dedicated to outsder testimony.

Two limitations found in the previous sudies of outsde influence in the confirmation
hearing process are rectified in this sudy. Firdly, the definition of outside involvement in the
confirmation hearing process is broadened to include not only representatives of organized
interests, but to include the involvement of al interested participantsin the hearing process who
do not enjoy aformd role in the confirmation process. This broader examination will thus
incorporate the involvement of any individud or group who attempts to influence the
confirmation hearings. Secondly, outside participation through hearing testimony and hearing
record submissions are both examined, rather than focusing soldly on hearing testimony.

Outsders can access the hearing process more easily when submitting materias on the record
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when compared to hearing testimony. A comparison of trendsin these two activities, therefore,
will provide a better understanding of when and how outsiders participate in the confirmation

Process.

Outsder Participation in Confirmation Hearings: Testimony and Record Submissions
Table 5.1 provides information on participation in confirmation hearings for dl
successful courts of gppeals nominations sarting with the 96" Congress and ending with the
104" Congress:®* Table 4.1 includes information on the proportion of confirmation hearingsin
which any outside actor®? participated via hearing testimony or the submission of materia on the
forma hearing record. “Outgder testimony in the hearings’ was defined according to whether
one or more outsde actors participated in person by testifying at the confirmation hearing,
regardiess of whether the outsider submitted materias on the hearing record or not.
“Outgder submissons on the hearing record” was defined according to whether one or more

outsders submitted materias of any sort on the hearing record in lieu of hearing testimony.

310nly successful nominations are examined becauise most unsuccessful nominations fail
without the benefit of confirmation hearings. This examination begins with the 96" Congress
because prior to that time hearings were not routinely placed on the public record, and excludes
data from the 105" Congress because of the incomplete nature of data gathered from eectronic
sources for the 105" Congress. Data on outsider involvement in confirmation hearings were
collected from the Hearings before the Committee on the Judiciary, United States Senate:
Confirmation Hearings on Federal Appointments various years and issues, published by the
U.S. Government Printing Office.

32¢Outside actor” is defined as participation by any person or group, with the exception
of current members of the U.S. Congress or the American Bar Association.

3As hearing testimony is amore codtly activity, outsders that testify at hearings
typicaly submit materids on the hearing record as well, if only awritten copy of their Satements
made before the Committee.



133
This definition, therefore, incorporates only the Situation when outsiders utilized thisas a
drategy in itsdf rather than as a strategy used in conjunction with hearing testimony. Previous
sudies (Cddeira, Hojnacki, and Wright 2000; Cohen 1998; Flemming, Rosengtiehl, and
Tabert 1997) have found that organized groups have participated less frequently via hearing
testimony in recent years. However, these findings do not include participation on the part of
interested individuas, nor do they account for confirmation participation through less-costly
hearing record submissons.
Table5.1
Outsder Participation in Confirmation Hearings.

Proportion of Hearingswith Outsider Testimony and Record Submissions,
Nominationsto the U.S. Courts of Appeals, 1979-1996

Outsider Outsider Submissions
Congress Testimony in on Record N
Hearings
96" 21 21 43
g7th 21 11 19
ogh 25 17 12
oo™ 19 25 32
100" .20 27 15
101% 20 .30 20
102" .06 12 17
103¢ .06 44 18
104" .00 .18 1
Total 17 23 187
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With respect to outsder testimony in confirmation hearings, the findingsin Table 5.1 are
in agreement with previous studies of group participation. Outsders testify in hearings less
frequently over time. Wheresas others have found that interest group involvement via hearing
testimony dropped immediatdy after Strom Thurmond (R-SC) became chair of the Judiciary
Committee, outsder involvement in courts of gpped s confirmation hearings did not decrease
until the 102" Congress. Cohen (1998) found that interest group involvement in al
confirmation hearings dropped dramaticaly during Thurmond' s years as Committee chair.
However, she found that group involvement rose again during the 100" and 101% Congresses
to levels nearly as high as was seen during Kennedy’ s tenure. With respect to courts of
gppeds nominations adone, the Thurmond years did not see a precipitous drop in outsider
participation compared to the Kennedy years. Rather, participation remained fairly consstent
up until the 102 Congress, a which time participation through testimony dropped significantly.
Since that time, outsider testimony in the hearings has been very low or even, in the case of the
104" Congress, nonexistent.

A second finding from Table 5.1 is seen through a comparison of outsder testimony in
the confirmation hearings with submissions on the hearing record. Although outsders use of
submissions on the record vary widdy from one congressiona session to another, there has not
been the same substantial decrease in this activity since the 101% Congress as was seen with
tesimony participation. Through the 98" Congress, outsiders were as likely, if not more so, to
testify in hearings than to submit materials on the hearing record instead. 1n recent years,
however, outsders till submitted materids to be placed on the hearing record as regularly asin

previous years, even as they no longer tetified as often in the hearings.
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The findings reported in Table 5.1 provide some important new information regarding
outsder participation in confirmation proceedings. With respect to outside participation in
confirmation hearings for nominations to the courts of appeds, there has been adeclinein
testimony activity, however that decline occurred later than some previous studies indicate.
Furthermore, outsders are till permitted to submit documents on the hearing record, and they
continue to utilize this strategy. The lower costs associated with record submissons, on the part
of both the outsde actors and members of the Judiciary Committee, and the lessened ability of
those on the Committee to control hearing record submissions, likely account for the willingness
of outgders to submit materids on the record, even once they became lesslikely to testify at the
hearings. Thisindicates that outsders reman interested in influencing the confirmation process
on aregular bagis, rather than as alast-ditch attempt when earlier effortsfail.

The descriptive andys's suggests that outsiders are increasingly unlikdly to testify at
confirmation hearings, starting with the 102" Congress. The increased costs of outsider
testimony at hearingsis likely respongble for the reluctance of Committee membersto dlow
too much involvement in the hearings by those outside the confirmation process. With more
ability to control the participation of outsdersin hearing testimony, this contral is utilized in
preventing the hearing process from being dominated by outsider testimony.

The rdative costs to Committee time of hearing testimony and record submissons are
different. Therefore, sometimes outsders are dlowed to testify in the hearings, wherees at
other times they must be content with submitting materia on the hearing record. Furthermore,
athough Cadera, Hojnacki, and Wright (2000) characterize hearing testimony as a low-cost

activity, persona participation in the hearingsis more costly to the outsiders as well, compared
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to record submissions. Due to the relative costs of these two activities, therefore, different
factors may account for why outsders testify at some confirmation hearings, but only submit
materiads on the hearing record in others. Accordingly, this andysis now turns to an explanation

of the factors that influence when outsiders engage in these two activities.

Explaining Outsider Involvement in Confirmation Hearings
Background and Hypotheses

Hearing participation on the part of outsde actors requires that the outsders believe
that thelr participation is worth the effort, in that their information will be useful and influentia
(Mackenzie 1981). Furthermore, Snce outsiders can only participate in the confirmation
hearings when they are dlowed to do so by members of the Judiciary Committee, the presence
of outsde participation will be affected by whether members of the Committee need and desire
such information.  When information is needed on a nomineg, due to anominee' s lack of
previous experience or questionable merit, outsders may see an opportunity to influence that
nominee s chances of confirmation, ether pogtively or negativey. Such a Stuation may aso
lead members of the Judiciary Committee to be more willing to alow outsders to provide
much-needed information.

Although hearing testimony and record submissons both provide information to
members of the Committee, these two activities do not entail the same costs in terms of time or
resources. Hearing testimony requires a cost that is greetly lessened when the participation isin
the form of hearing record submissons. Since both activities provide information to members

of the Committee, outsders should be more likdly to testify persondly at confirmation hearings
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when there is a need to do so for reasons beyond basic gathering of information. Therefore,
outsders are expected to tedtify at the confirmation hearings when information is needed on a
nominee, when the politica climate dictates that a persona gppearance is worthwhile, and when
the Committee’ s workload dlows for hearing time to be provided to outsders. The four
hypotheses concerning the likelihood of outsider testimony in confirmation hearings, therefore
are;

Hypothesis 1. Outsiderswill be more likely to testify at confirmation hearings

when the political climate between the president and the Judiciary
Committee is hostile than when the relationship is friendly.

Hypothesis 2: Outsiderswill be more likely to engage in hearing testimony when
the nominee' s qualifications or previous experience are weak than when
the nominee’ s qualifications or previous experience are strong.

Hypothesis 3: Outsiderswill be more likely to testify at confirmation hearings
when workload constraints on the Judiciary Committee are low than when
such constraints are high.

Hypothesis 4: Outsiders will be more likely to testify at confirmation hearings
when the position being filled is more influential than when the position is
lessinfluential.

With respect to outsider submissions on the hearing record, the dynamic between the

outside actor and the Senate Judiciary Committee changesin that the Committee is unable to
exert as much influence over who submits materials on the record. Therefore, the decison to

place materias on the record will be made by the outside actor. Outsiders are expected to be

more likely to engage in this activity when their participation may influence the confirmation
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process or when the pogition being filled is of particular salience to them (Mackenzie 1981).
Therefore, the three hypotheses concerning the likelihood of outsder submissons on the
hearing record are as follows:

Hypothesis 5: Outsider submissions on the hearing record will be more likely

when the nominee’ s qualifications or experience are questionable than
when the nominee’ srecord is strong.

Hypothesis 6: Outsiderswill be more likely to submit materials on the hearing
record when their information is useful due to the Committee’ s
institutional constraints.

Hypothesis 7: Outsiderswill be more likely to submit materials on the hearing
record when they care about the position being filled.
In order to test these hypotheses, two logigtic regression analyses were run assessing the
influence of various politica, nominee-specific, and inditutiona factors on dependent variables
measuring the likelihood of outsider activity in confirmation hearings via hearing tesimony (the
Hearing Testimony Model) and submissions on the hearing record (the Hearing Submissions
Model). The Hearing Testimony Modd will be discussed first, measuring the influence of these

factors on the likelihood of outsider testimony in the confirmation hearings.

The Hearing Testimony Model: Dependent Variable and Methodol ogy
To explain some of the factors that influence the likelihood of outsder tesimony in
confirmation hearings, alogigtic regresson andys's was conducted measuring the influence of

palitical, nominee-specific, and indtitutiona variables on a dependent variable of outsder
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hearing testimony. The Hearing Testimony dependent variable was coded asa*“1" when one
or more outsders were alowed to testify a the confirmation hearings before the Judiciary
Committee, and “0" when no outsderstestified. Asthe dependent variable is dichotomous, a
logigtic regression andyss was used to gauge the impact of the various independent variables
on the dependent variable. Also, as with the previous descriptive andysis, only successful
nominations made between the 96™ Congress and the 104" Congress were included, leaving a

total of 187 casesfor andyss.

Independent Variables™

A number of independent variables were included in the logistic regresson modd,
measuring political, nominee-specific, and inditutiona factors. The political variables were
amed at determining whether the likelihood of outside testimony in the confirmation hearings
was affected by the political climate between the president and the Senate. Nominee-specific
variables were included in order to determine if the background or characteristics of the
individuad nominee affected whether outsiders were needed to provide further information on
the nominee through testimony due to the nominee' s background or qudifications. Inditutiond
variables were included to measure any influence of the importance of the position being filled
or inditutiona congraints on the Committee’s workload on the likelihood of outsder testimony

in the hearings.

34Unless otherwise specified, the independent variables included in this modd are
operationalized according to the Table provided in the Appendix A.
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Politica Variables

Mackenzie (1981, 194) argues that the “ shape of the palitica terrain” affectsthe
opportunity of outsde actors to influence the gppointment process. With respect to outsider
participation in the confirmation hearings, the most crucid relaionship governing the politica
terrain is that between the president and the Senate Judiciary Committee chair. A hostile
relationship between these two actors may provide more opportunity for outside involvement as
the chair looksto investigate closdy nominees selected by his politica opponent or wishesto
hinder the president’ s ability to gppoint judges easily. Therefore, a Presidential Support
score variable measuring the presidentia support of the Judiciary Committee chair during the
year of the nomination was incorporated into the Hearing Testimony Model. A low support
score, indicating a more hostile political environment between the presdent and the chair,
should increase the likelihood of outsider testimony in the confirmation hearings.

Two presidentia cycle variables were dso included in the modd: Election Year and
Honeymoon Year. Presidents enjoy greater or lesser power and influence during different
dtages of their adminigtration and these two variables were included to tap changesin
presdentia power according to these cyclicd factors. During apresidentia eection yesr,
presidents should enjoy less power and influence over the Senate with respect to judicid
nominations, with senators of the opposing party possibly looking to gal or harm the
president’ s nominees via outsde involvement (Kahn 1995; Matese 1995; Massaro 1990).
Therefore, the eection year variable is expected to have a positive influence on the likelihood of
outgder tesimony. Conversdly, presdents typicaly enjoy more influence during their

Honeymoon Year than later in their term (McCarty and Razaghian 1999). Therefore, there
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may be an expected decrease in the likelihood of outsider testimony in hearings during the
honeymoon year than during other pointsin the presdent’ s term due to an increasein
presdentia power. However, as discussed in Chapter 2, new presidents typicaly usher in new
judicid selection agendas and procedures, resulting in apossible increase in the likelihood of
outsder involvement during the honeymoon year as members of the Judiciary Committee
require more information to be provided by outsiders on the new president’s nominees.
Therefore, nominations made during a president’ s honeymoon period are expected to increase
the likelihood of outsder testimony in the hearings.

An additiond paliticd variable wasincluded in order to gauge the ability of ahome-
date senator on the Judiciary Committee to guide a nomination through the confirmation
process (Cohen 2000). With a home-state | nsider on the Judiciary Committee, other
Committee members may be less likely to require additiond information on the nominee.
Furthermore, due to the collegid deference that may be given to a home-state senator on the
Committee, the politica climate surrounding a nominee with ahome-date | nsider should
decrease the likelihood of outsider testimony in the confirmation hearings.

The time period between nominee referrd and the initiation of hearingsis used to gather
needed information on anominee aswell asto delay hearings for politica gain. Outsders may
take advantage of the time afforded to them to gather and organize such information (see
Hojnacki and Kimball 1998). A Prehearing Time variable was therefore included in order to
determine whether more time prior to the start of hearings both alows and encourages outside
testimony in the hearings due to the opportunity that more time affords for information gathering

aswdl asthe political hodtility associated with increased delay prior to the holding of hearings.
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The Prehearing Time variable, therefore, is expected to have a positive impact on the

likelihood of outsder testimony &t the hearings.

Nominee-Specific Variables

Outgders provide information to legidators to assst them in their decison-making
process (Wright 1996). With respect to the congressiona hearing procedures, hearings are
used in order to gather information and communicate between ingtitutions and with the public
(Mackenzie 1981). Outsders may provide useful information to the Senate Judiciary
Committee regarding nominee qudifications and abilities. Given the increased expectation that
Committee members will scrutinize nominees of questionable qudifications and experience
more closdly (Mackenzie 1981), outsider testimony in the confirmation hearings may be related
to an individuad nominee s qudifications and experience.

Therefore, three variables were included in the modd to determine the impact of a
nominee' s merit or previous experience on the likelihood of outside testimony in the hearings.
Nominees with previous experience or those who are deemed to be more highly quaified will
require less additiond information to be provided to members of the Committee prior to
confirmation than nominees with less previous experience or whose qudifications are caled into
question. Therefore, the nominee s ABA Rating, aswell as previous Judicial Experience
and Prosecutorial Experience should affect the likelihood of outsder testimony in the
hearings.

When confronted with nominees with weak qudifications, members of the Judiciary

Committee will require more information to be provided by outside actors prior to making a
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decison regarding confirmation. This Stuation may be particularly true of nominees with little or
no previous judicid or prosecutorid experience, in that such nominees will not have a record to
examine, requiring amore in-depth investigation into the nomineg' s qudifications. Not only will
“week” nominees require more information on the part of members of the Committee, but weak
nominees will dso provide outsde actors with an increased opportunity to influence the
confirmation process. Nominees who are clearly well-qudified for the podtion neither require
as much additiona information, nor do they dlow for as much influence on the part of interested
outsders. Outsders may, however, be able to make or break a nominee whose qudifications
arein question, and when congdering where to spend vauable resources on the confirmation
process, outsiders are more likely to get involved when they are more likely to be able to make
adifference (Mackenzie 1981). Therefore, each of the three nominee-specific variables (ABA
Rating, Judicial Experience, and Prosecutorial Experience) are dl expected to have a

negative impact on the likeihood of outsder tesimony in the confirmation hearings.

Ingtitutiond Variables

The opportunity afforded to outsiders regarding confirmation testimony may be
influenced by inditutiona concerns of those on the Judiciary Committee. The dlotting of
hearing time to outsder testimony may be limited when the workload of Judiciary Committee
membersis higher. Therefore, avariable measuring the number of Pending Nominations
before the Judiciary Committee was included in the Hearing Testimony Moddl. Outsiders are
expected to be less likely to testify when there are many nominations pending before the

Committee, and more likely to testify when the Committee is less burdened by such a backlog
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of nominations. Therefore, anegative relationship is predicted between the number of pending
nominations before the Committee and the likelihood of outsider testimony.

Changing procedures on the Judiciary Committee, however, may dlow for more
participation in the hearings due to an increased need for information to be provided by
outsders rather than Committee members and their saffs. In particular, the reforms associated
with a change in the leadership of the Judiciary Committee crestes an organizationa burden on
its members. During these periods of reform, therefore, more participation may be dlowed by
outside actors to compensate for the ingtability in the Committee. Therefore, aNew Chair
variable was incorporated into the Hearing Testimony Modd. During years when leadership of
the Committee shifts, outsders are expected to be more likely to testify before the Committee.

Leadership changes on the Committee in the late 1970's were of particular importance
to the hearing process when Ted Kennedy (D-MA) took control of the Committee after James
Eagtland's (D-MYS) long reign as Committee chair ended. The tenure of Senator Ted Kennedy
as chair of the Senate Judiciary Committeeis regarded by some as providing the most open
access to the hearing process by interested outsiders (O’ Brien 1988). Kennedy openly
solicited input from awider array of interests than had previoudy been granted accessto the
hearing process and ingtituted reforms aimed at dlowing more outsde influence. Therefore, a
dummy variable was included in the Hearing Testimony Modd measuring the impact of the
Kennedy charmanship to the likelihood of outsider testimony in the hearings. Thisvariable
was coded as“ 1" for nominations made during Kennedy’ s reign as Committee chair, and “0"

otherwise. The expectation isthat outsders were more likely to testify at the confirmation
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hearings during the Kennedy chairmanship, indicating that this variable should have a postive
impact on the dependent variable.

Two variables were included in the Hearing Testimony Modd to determine whether the
type of position being filled had any impact on the likelihood of outsider involvement in the
hearings through testimony. Mackenzie (1981) argues that outsde actors are more likely to get
involved in the gppointment process when the pogition being filled is more sdient to them.
Nominationsto the DC Circuit may be more sdlient to outsde actors due to the policy-making
influence of these postions (Banks 1999). Furthermore, Committee members may require
more information from outsiders concerning nominations to these postions given the lack of
traditional senatorid courtesy normsin the selection process for nominees to the D.C. Circuit
(Harris 1953). Therefore, the D.C. Circuit variable is expected to have a positive impact on
the likelihood of outsder testimony.

Lastly, aNew Position variable was included in the Hearing Testimony Modd to
determineif outsder testimony is affected by whether the position being filled was newly
created or vacated. Due to the lessened influence of traditional senatoria courtesy normsin the
selection of nominees to newly created positions and the importance of these postionsto the
presdent’ s ability to shape the judiciary, outsders may have an increased opportunity to
participate in the hearing process for nominations to new positions (Songer, Sheehan, and Haire
2000). The New Podtion variable, therefore, is expected to have a postive influence on the
likelihood of outsider testimony. Table 5.2 provides a brief description of each independent
variable in the Hearing Testimony Modd and the expected direction of influence on the

likelihood of outsder testimony.



Table5.2

Independent Variablesand Predicted Impact on Outsider
Testimony at Hearingsfor Courts of Appeals Nominations

Variable

Definition

Expected Relationship
to Outsider Testimony

Political Variables

Support Score The presidential support score of Negative
Judiciary Committee chair

Election Year Nomination made during an Positive
election year

Honeymoon Y ear Nomination made during the Positive
first year of apresidential term

Insider Presence of a home state senator Negative
on the Judiciary Committee

Prehearing Time Thetime (in days) from nominee Positive
referral to hearing initiation

Nominee Variables

ABA Rating The nominee’s ABA rating Negative

Judicial Experience Nominee's previous state or Negative
federal judicia experience

Prosecutorial Nominee' s previous state or Negative

Experience federal prosecutorial experience

Ingtitutional

Variables

Pending Nominations Number of Nominations pending Positive
before the Judiciary Committee

New Chair A change in chairmanship of the Positive
Committee in year of referral

Kennedy Nomination made during Kennedy Positive
tenure as Committee chair

DC Circuit Nomination for a position on Positive
the D.C. Circuit Court of Appeals

New Position Nominations for anewly created Positive

position

146
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Results

The results for the logistic regresson andys's measuring the impact of the independent
variables on the dependent variable of outsider hearing testimony are provided in Table 5.3.3
The hearing testimony mode performsfarly well, with a Chi-Square of 37.357 (p=.0004) and
areduction of error of 23.48%. The findings for the Hearing Testimony Model provide some
support for Hypothesis 1, indicating that outsders are more likely to testify at confirmation
hearings when the political climate between the presdent and the Judiciary Committee is more
hodtile. Both the Election Year and Honeymoon Year vaiables are didicaly sgnificant in
the predicted positive direction. During presidentia Election Years, the lessened power of the
president results in aincreased opportunity for outsders to testify at the hearings. During the
presdent’s Honeymoon Year, Committee members are more suspicious of the president’s
nominees and require more information in the hearings.

Table5.3

Logistic Regression Model for Likelihood of Qutsider Testimony
in Confirmation Hearings, Courts of Appeals Nominations, 1979-1996

Variables MLE Standard Error
Political Variables
Presidential Support .0091 .0118
Election Year 2.5496 T715%**
Honeymoon Y ear 1.3424 .6445*
Insider 4731 .6182
Prehearing Time .0145 .0068*

%The means of the independent variables are provided in Appendix B.



Mean of Dep. Var. = 0.16
Chi-Square = 37.357,
df = 13, p =.0004

85.56% Classified Correctly
ROE = 23.48%

Variables MLE Standard Error
Nominee Variables
ABA Rating -.2394 1547
Judicia Experience 1.0670 .6093*
Prosecutoria Experience -.6260 .5796
Ingtitutional Variables
Pending Nominations -3.6683 1.3671**
New Chair 1.1838 .6454*
Kennedy .6648 .7862
DC Circuit 27712 1296***
New Position .6096 .5806
Constant -3.6683 1.3671**
N =187 Significance Levels.

(OneTailed Test)

* p<.05
** p<.01
*** n< 001

Neither the I nsider nor the Presidential Support varigbles affect the likelihood of
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outsder testimony at the confirmation hearings to a datistically sgnificant degree. The existence

of ahome-state senator on the Judiciary Committee does not appear to be enough of aninsde

advantage to push a nomination through the hearing phase without outsder testimony.

Furthermore, theideologica distance between the Committee chair and the president does not

influence the likelihood of outsider testimony in the hearings. Confirmation hearing time is

limited enough that the relationship of asingle home-state senator (even one on the Judiciary



149

Committee) to the nominee or the connection between the president and a senator (even the
Committee chair) is not sufficient to alow for hearing time to be dedicated to outside actors.

The Prehearing Time variable, however, does have a datigticaly sgnificant
relationship to the likelihood of outsder testimony &t the confirmation hearings in the predicted
positive direction. The more time that passes between a nominee sreferra and the initiation of
confirmation hearings, the higher the likelihood that outsders will testify at the hearings. With
more prehearing time, outsders have more opportunity to gather information on the nomineein
order to have an impact on hearing outcomes. Furthermore, as discussed in Chapter 4, a
longer prehearing period is associated with an increase in the controversy surrounding a
nominee, due in particular to politica factors. A longer prehearing period, therefore, not only
alows for more time for outsder investigation of the nominee, but indicates that the politica
climate is more hodtile, providing a possible opportunity for outsde involvement to influence the
outcome of the hearing process.

Of the nominee-specific variables, only the existence of previous Judicial Experience
had a gatisticaly-sgnificant impact on the hearing testimony dependent variable, dthough the
Judicial Experience varidbleis only sgnificant a the p<.05 level usng aone-tailed test in the
positive direction (againgt the prediction). Therefore, this variable should be viewed as having a
datigicaly inggnificant impact on the dependent variable. Although previousjudicid
experience indicates that a nominee is more qudified, the increase in the likelihood of outsider
testimony is possibly due to the ability of those opposed to the nominee to use previousjudicia

decisons agang them, negating the positive influence of being more experienced.
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Neither the ABA Rating nor the Prosecutorial Experience variables achieved a
datigticaly sgnificant relationship to the hearing tesimony dependent varidble. The lack of a
datistical relaionship between these merit variables and the testimony dependent variable
provides no support for Hypothesis 2 (that outsiders will be more likdly to testify at
confirmation hearings when a nominee' s qudifications are week). Thisindicates that dthough
outsders are more likdly to testify when the politicad climate is more hostile, time during the
hearingsis not dlocated for the sole purpose of gathering more information on anominee' s
qudifications.

Ingtitutional congtraints on the Judiciary Committee appear to have an influence on the
likelihood of outsder testimony. The burdens imposed on the Committee by an increase in the
number of Pending Nominations before the Committee lessen the likelihood that outsders
will testify. This provides support for Hypothesis 3, indicating that outsders are more likely to
testify when Committee workloads are light than when they are heavy.

Theinditutiond influence of a change in the Committee’ s leadership, however, resultsin
an increase in the likelihood of outsder testimony in the hearings. The ingtitutiond ingtability
associated with the new confirmation reforms associated with aNew Chair creates a burden
on Committee members when investigating nominees. Outsders have an opportunity to fill this
gap by providing information to the Committee in the hearing process.

Theyearsduring Kennedy'sreign as Judiciary Committee chair, however, did not see
adaidicdly sgnificant increase in the likeihood of outsider testimony in the hearings compared
to other years. Thisislikely due to the continued interest in dlowing some outsder testimony in

the hearings by subsequent Committee chairs. Although Senator Kennedy was the first chair to
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acknowledge an interest in opening Committee proceedings up to outside involvement,
subsequent chairs have been somewhat interested in hearing from outsders aswell. Therefore,
the conclusions reached by O’ Brien (1988) and Cohen (1998) that the Kennedy years should
be characterized as a unique period in the Committee’' s hearing procedures with respect to the
prevalence of hearing testimony are not substantiated here.

Findly, the results of the Hearing Testimony Mode provide some support for
Hypothesis 4 (predicting that outsiders will be more likely to testify when the position being
filled is more influentid). Hearings for nominationsto the DC Circuit were more likely to see
outsider testimony than nominations to the geographical circuits. The increased sdlience of
these gppointments due to the nature of the D.C. Circuit’s work on the courts of appedls alows
for more outsde participation in the hearings. New Positions created by the passage of a
Judgeship Act, however, do not see an increase in the likelihood of outsider testimony. These
positions are not sufficiently different from vacated pogtionsin terms of inditutiona importance
to require the dlocation of vauable hearing time to outsders on that basis done.

The mogt important factors affecting the likelihood of outsder testimony in the
confirmation hearings, therefore, appear to be palitica condderation, the heightened importance
of pogtionson the D.C. circuit, and ingtitutiona burdens on Committee members. The
qudifications of the nominee, however, are not sgnificant indicators of whether outsiders will
tedtify at the hearings or not. Thisfinding isinteresting in that the existence of outsder testimony
a the hearingsis not related to the qudifications or experience of the nominee who isthe
subject of this outsde involvement. It appears, therefore, asif outsder testimony is used for

something other than the transmission of information to Committee members about the nominee
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hersdf. Rather, outsder testimony is used when the palitical climate between the president and
the Senate Judiciary Committee is more hostile, when the stakes are higher regarding the
position being filled, and when those on the Committee have the luxury of dedicating hearing

time to outsders without over-burdening the hearing process.

The Hearing Submissions Model: Dependent Variable and Methodol ogy

Outsiders provide information to members of the Judiciary Committee through both
hearing testimony and the submisson of information on the hearing record. Asthe results from
the Hearing Record Modd indicate, however, outsder participation in the hearings through
testimony is dictated by palitical climate, the importance of the position being filled, and the
workload congtraints of those on the Committee. The costliness of outsider testimony to both
the outsders and, particularly, those on the Committee prevents this mode of participation from
being used as a meansto provide information on nominees during less politicaly-hostile periods
or when the pogtion being filled islessinfluentid. Submitting materia on the hearings record,
however, aso dlows for the transmisson of information to the Committee, but is much less
costly to both the outsder and Committee members than formd testimony. Therefore, this
activity will be used as a meansto forward information on nominees to Committee members,
regardless of the palitica climate surrounding the confirmation. Furthermore, Committee
workload congderations are irrdlevant to the likelihood of outsider submissions on the hearing
record, due to the inability of those on the Committee to exert much control over when
outsiders choose to engage in this activity. The lack of control over record submissions may

cause the prevaence of hearing submissions to be driven by the expectation of outsders that
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their participation in this capacity will have an influence on the hearing outcome and their desire
to influence the confirmation outcome of a particular nomination.

For thisandysis, the Hearing Submissions dependent variable was operationdized as
adichotomous variable, coded asa*“1" when one or more outsiders submitted any document
on the hearing record in lieu of hearing testimony and “0" when no outsders submitted materias
in lieu of testimony. Aswith the previous andyds of Hearing Testimony, the modd included dl
successful nominations made to the U.S. Courts of Appeals between the 96™ Congress and the

104" Congress, leaving atota of 187 cases for the andysis.

Independent Variables®

Some of the same politica, nominee-specific, and inditutiond variables that were
included in the Hearing Testimony Modd were included in the Hearing Submissons Modd as
well. However, given the different nature of this form of participation, the models are not

identical.

Politica Variables

The likelihood of hearing record submissionsis expected to be less related to politica
maneuvering than was the likelihood of hearing testimony, due to the inability of those on the
Committee to control record submissons. Therefore, many of the politica variables that were

included in the Hearing Testimony Model are excluded here for theoretica reasons. Certain

3Unless otherwise specified, dl the independent variablesincluded in this model were
operationalized according to the table provided in Appendix A.
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aspects of the politicd climate between the presdent and the Senate Judiciary Committee,
however, may have an effect on the ability of outsders to influence the confirmation process.
For example, outsders may think that their ability to influence the confirmation processis
improved when Committee members require more information on nominees in the early stages
of apresdentia adminigration. The uncertainty associated with anew administration’s
gpproach to the judiciad sdection process may motivate outside actors to participate in the
hearing process. Therefore, outsders may be more inclined to submit materids on the hearing
record during the president’s Honeymoon Period than & other timesin the presdentid term.

The opposite Stuation may occur, however, when the nominee has a home-date
senator gtting on the Judiciary Committee. The likelihood of outsder involvement having an
influence over the confirmation hearings of a nominee islessened with ahome-dae Insider on
the Committee due to the collegid deference given to the ingder and his home-state nominee by
others on the Judiciary Committee. Therefore, with the lessened expectation of influence over
these nominations, outsiders are expected to be less likely to submit materias on the hearing
record when a home-gtate ingder gts on the Judiciary Committee.

Lastly, the length of time prior to the holding of hearingsis expected to bear a
relationship to record submissionsin that alonger pre-hearing delay period alows for the
gathering of information on the nominee. Outsders are likely to take advantage of the
opportunity to conduct a thorough check on a nominee' s background and subsequently share
thisinformation with those on the Committee. Therefore, the Prehearing Time varidbleis

expected to have a positive impact on the likelihood of record submissions.
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Nominee-Specific Variables

Outsider participation via submissions on the hearing record is expected to be utilized to
transmit information on a nominee to members of the Committee. Therefore, outsders are
predicted to be more likely to utilize this strategy when a nominee' s background or
qudifications are questionable. The three nominee-specific variables included in the Hearing
Delay Modd, ABA Rating, previous Judicial Experience, and previous Prosecutorial
Experience, are d 0 included here. Nominee s with higher ABA ratings are less questionable
than less highly-rated nominees and are therefore expected to dlicit less outgder activity than
nominees with lower ratings. Likewise, outsders are expected to submit information on the
hearing record less often for nominees with previous experience than for those without
experience. Each of these three variables, therefore, is expected to have a negative influence

on the likelihood of record submissons by outsders.

Ingtitutiond Variables

The indtitutional reforms associated with a change in the leedership of the Senate
Judiciary Committee may influence outsders to participate in the confirmation process. During
periods of reform, theinditutiona ingtability of the Committee may be a motivating factor
regarding hearing participation. Therefore, outsders may be more inclined to submit materids
on the hearing record when a Chair Shift occurs on the Judiciary Committee,

Outsiders are expected to be more interested in influencing the confirmation hearings
for nominations to more influentid postions on the U.S. Courts of Appedsthan to less

influentid positions. Therefore, record submissions are expected to be more likely when
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hearings are being held for pogitions on the DC Circuit or for New Positions. Both of these
variables, therefore, are expected to have a positive impact on the likelihood of record
submissions by outsders. Table 5.4 provides a brief description of each independent variable

in the modd and the expected direction of influence on the likelihood of outsider submissonson

the hearing record.

Table5.4

Independent Variables and Predicted Impact on Likelihood of

Outsider Record Submissions

Variables

Definition

Expected Relationship
to
Record Submissions

Political Variables

created position

Honeymoon Y ear Nomination made during the Positive
first year of presidential term

Insider Presence of a home-state Negative
senator on the Committee

Prehearing Time The time (in days) from Positive
nominee referral to hearing

Nominee Variables

ABA Rating The nominee's ABA rating Negative

Judicia Experience Previous experience at state Negative
or federal level

Prosecutorial Experience Previous experience at state Negative
or federal level

Indtitutional Variables

Chair Shift A change in chairmanship of Positive
the Judiciary Committee

DC Circuit Nomination for a position on Positive
DC Circuit Court of Appeals

New Position Nomination to a newly Positive
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Results

The logigtic regresson results for the Hearing Submissions Model are reported in Table
5.5. Themodd performs poorly compared to the Hearing Testimony Modd, with a Chi-
Square of 17.544 and areduction of error of 10.44%. Furthermore, only two variablesin the
model achieve aleve of gatistica sgnificance in the predicted direction. The length of time
prior to the initiation of hearings has the effect of increasing the likelihood of outsider
submissions on the hearing record, due to the opportunity to gather information afforded to
outsders by alonger period of hearing dday. Furthermore, nominations made during the
president’ s honeymoon year are more likely to see outsider record submissions during
confirmation hearings than those made during other stagesin the presdent’ sterm. With
changing judicid sdection initiatives brought about with a new adminigtration, more information
is needed, providing more opportunity for outsiders to influence the confirmation process,
providing some support for Hypothesis 6 (predicting that outsders will be more likely to submit

materias on the hearing record when such participation would be more useful).

Table5.5
L ogistic Regression Model for Likelihood of Outsider Submissions on the
Hearing Record, Courts of Appeals Nominations, 1979-1996

Standard
Variable MLE Error
Political Variables
Chair Shift -.4140 4242
Honeymoon Y ear .9896 4351*
Insider .6233 4392




Mean of Dep. Var. 0.23
Chi-Square = 17.544,
df =9, p=.0409

77.01% Classified Correctly
ROE = 10.44%

Standard

Variable MLE Error
Prehearing Time .0137 .0048**
Nominee Variables
ABA Rating -.1545 1250
Judicia Experience .5005 4365
Prosecutorial Experience .0239 4195
Ingtitutional Variables
DC Circuit 1.0420 .6366
New Position .2438 4069
Constant -1.9570 1327
N =187 Significance Levels.

(One-Tailed Test)

*  p<.05
** p<.01
*** n<.001

None of the other variables in the Record Submissions Modd achieve datistica
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ggnificance. With respect to Hypothesis 5 listed previoudy (that outsder submissions on the

hearing record will be more likely when a nominee' s qudifications or experience are wesk),
there is no support from the results reported in Table 5.5. None of the variables gauging

nominee qualifications or experience have a datisticaly sgnificant impact on the likelihood of

record submissons. Likewise, the importance of the pogition being filled is not related to the

prevaence of submissons, providing no support for Hypothesis 7 (that outsiders will be more

likely to submit materids on the hearing record for more sdient nominations).
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The poorer performance of the Record Submissions Modd, and the Satistical
inggnificance of most of the variables in the modd, indicate that the decison by outsidersto
place materias on the hearing record is not affected by the qudifications of the individud
nominee, the importance of the position being filled, or for the most part, by the political climate
surrounding the gppointment process. Outsiders place materids on the hearing record when
they are afforded the opportunity to do so by alengthy delay in the hearing process, and in the
early stages of an administration when changing nominee sdection procedures may require
more information on nominees.

Placing materias on the hearing record is alow-cogt activity, both on the part of the
outsders themsalves as wdll as on the part of members of the Judiciary Committee. Therefore,
engaging in this very low-cost activity gppears to be influenced by factors more subtle than
obvious concerns over anominee s qualifications, the harsher politica climate associated with a
change in control of the Judiciary Committee, or the importance of the position being filled.
Possibly, outsders may engage in this low-cost activity in order to provide some persond
indght into a nominee, either in support of or oppostion to the nomination. Such minor
information would be unworthy of the costs associated with testifying at the hearings, but is
worth sending a letter or newspaper article to the Committee. Committee members,
furthermore, can regard or disregard such information at will, and entail no costsin time or
resources by alowing such materids to be placed on the hearing record. The regularity with
which outsders place materias on the record may as well be influenced by the broader
definition of “outsders’ used here (unlike previous studies that only examine the role of

organized interests in confirmation hearings). An intereted citizen, former colleague of the
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nominee, or government officid, may not have the resources or the invitation to testify at the
confirmation hearings, but are able to send a letter or statement to the Judiciary Committee.
Such activity by interested individuals may be lessinfluenced by traditiond political or nominee
merit condderations, than by more idiosyncratic persond relationships between the individua

and the nominee.

Summing up Outsider Involvement in Confirmation Hearings

Outgders paticipate in the confirmation hearingsin aformd, public attempt to influence
the confirmation outcome. While testifying at confirmation hearings may be a preferred activity
due to the prestige and vishility associated with such activity, hearing testimony is more costly
than smply submitting materials on the hearing record. Those on the Committee, furthermore,
have the ability to limit persond involvement in the hearings. The regularity of outsder
testimony in confirmation hearings has declined, dthough this decline has only occurred in the
last decade. Furthermore, the likelihood of outsider testimony in the hearings is not associated
with the qudifications of the individua nominee, but rather is driven by the palitical dimate
surrounding the gppointment process, the importance of the position being filled, and the
workload of those on the Committee. The lack of outsder testimony in the hearings since the
102" Congressis likely due to two factors: the increasing proportion of failed nominations
during the Clinton adminigtration (see Chapter 2) and the increasing backlog of nominations
pending before the Committee due to Committee inactivity (see Chapter 4). With fewer

nominations proceeding to the hearing sage, and the increasing numbers of nominations waiting



161

for hearings due to Committee inactivity, hearing timeis at a premium, likely making Committee
members less receptive to dedicating precious hearing time to outsiders.

The less-costly use of record submissions, on the other hand, has continued, even with
the decline in hearing testimony. Political factors and nominee characteristics, however, gppear
to have little influence on when outsders choose to submit materias on the record, indicating
that this activity is used to rdlay information on aless systematic bass. Outsders can afford to
submit materias on the record whenever they choose, whether the nomination under
congderation is troubled due to nominee background or politica consderations.

A continuing examination of outsder involvement in both selection and confirmation
procedures will be of particular importance in the years to come. President George W. Bush is
reportedly taking a strong, early interest in pogitions on the judiciary, and Democratsin the
Senate are readying themselves to do battle over some of these nominees (see, for example,
Lewis 2001b). Not only will the trestment of these nominees with respect to confirmation rates
and delay be important to watch, but the role played by outside actors will warrant further
atention. Will the political maneuvering occurring due to a change in partisan control of the
Judiciary Committee result in an increased opportunity for outside testimony in the confirmation
hearings, or will the recent trend of no outsider testimony continue? Will outsiders continue to
attempt to influence the confirmation process by placing materias on the hearing record, or will
even this extremely low-cost activity declinein regularity as outsders are afforded even less
influence over the increasingly political confirmation process? Citizen participation in

government, including the sdection of judges, furthers democratic ideds and increase legitimacy
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in government (Sheldon and Lovrich 1991). Assuch, therole of outside actorsin the
confirmation processis of on-going concern and interest.

Lastly, the unique role the American Bar Association has played in the selection and
confirmation process must be followed. As President Bush's statements concerning the role of
the ABA make clear, he has decided to end the long-standing “quasi-insder” role of the ABA
in the selection process. This, taken in conjunction with Judiciary Committee Chair Hatch's
criticisms of the ABA’srole and his attempts to divorce ABA ratings from the Committee’'s
confirmation process, indicate that the ABA’ s haf-century-long privileged postion in the
judicid gppointment process may be over, relegating that organization to outsder status dong
with any other interested group or individud. Theinfluentid void I€ft by the ousting of the ABA
may be filled by another interested outsider, however. Members and supporters of the
conservative Federdist Society for Law and Public Policy Studies retain important positionsin
the Office of the White House Counsdl and in other executive branch positions (including, for
example, Attorney Generd John Ashcroft and Solicitor Genera-designate Ted Olson) (Edsall
2001; Lewis20014). The Federdist Society’ s ability to enjoy the unique status in the Bush
adminigration that the ABA enjoyed in previous administrations deserves continuing attention

aswdl.



CHAPTER 6

THE CURRENT AND FUTURE STATE OF THE APPOINTMENT PROCESS

The Current State of the Appointment Process

The appointment process for U.S. Courts of Appeds judges has become more
complex since the late 1970's, when President Carter and Senator Kennedy ingtituted reforms
that revolutionized how judges are nominated and confirmed. These efforts have drawn more
attention to appedl s court appointments, brought more people into the process to investigate
nominees, and have increased the palitica importance of these podtions. Asaresult, judicia
gppointments have become bogged down in decreasing success rates and increasing delay,
alowing gppointments to the courts of gppeds to become used as pawns in the politica

maneuvering between the president and the Senate Judiciary Committee.

The Influence of Palitical, Nominee-Specific, and Institutional Factors on Judicial
Appointments

After acareful andyds of the findings addressed in the previous chapters, the
appointment process for positions on the U.S. Courts of Appeals can accurately be referred to
asaypolitical process from beginning to end. However, it can aso be characterized asan

indtitutiona process, given the role of various ingtitutiona concerns and congtraints throughout
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the various gppointment stages. The gppointment of appeals court judges, however, would be
least accurately characterized as a nominee-specific process from beginning to end, given the
incongstent influence of nominee considerations to the various stages in the appointment of
circuit court judges.

Dday inthereferra process, delay in the initiation of hearings before the Judiciary
Committee, and the likelihood of outsder testimony in the confirmation hearings are dl
influenced by political condderations. The relaionship between the presdent and the
leadership of the Senate Judiciary Committee influences the actions of both the president and
the Committee, with dday a both the nominee referrd and confirmation hearing stages
lengthened when the relationship between the president and the Committee chair is more
hodtile. Many have argued that the existence of divided party control between the presdent
and the Senate is of primary importance to various aspects of the gppointment process (see, for
example, Cameron, Cover, and Sega 1990; Mdtese 1995; Segd 1987; and Smith, Stuckey,
and Winkle 1998). However, the findings from this study indicate that the relationship between
the presdent and the Judiciary Committee leadership is highly influentid to dl stages of the
appointment process. It isthe Senate Judiciary Committee that controls the confirmation
process in the Senate, and the relationship between the person who leads the Committee and
the president drives appointment politics. Although the Judiciary Committee acts asthe
gatekeeper to the confirmation process, the authority of the Committee chair may be
threatened, however, if the leadership of the full Senate continues to engage in unprecedented

delay before dlowing afina confirmation vote to occur (Goldman 1998).
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Electord condderations aso have an influence on dl stages of the gppointment process.
The uncertainty of apending presidentid eection, for example, resultsin a Sgnificant decrease
inreferral delay as presidents attempt to fill as many vacancies as possible before the eection.
Nominees referred during election years, however, are more likely to face outsder testimony in
the confirmation hearings prior to confirmation. The benefits of a presdentia honeymoon
period, however, gppear to be largely absent with respect to judicid appointments. The
ingtitutiona burden on anew adminigtration in organizing it nominee selection goparatus negetes
the boost in power associated with this period in a presdent’ s term (Buchanan 1990;
MacKenzie 1981, Ffiffner 1987). Presdents are unable to take advantage of their heightened
power by referring nominees quickly in the early stages of their term.  The honeymoon period,
furthermore, is characterized by increased delay prior to the holding of hearings before the
Judiciary Committee, aswell asthe increased likelihood of outsider testimony in the hearings.
Thosein control of the Judiciary Committee, as well as interested outsiders, appear to be
suspicious of anew adminigtration’s nominees regardiess of partisan consderaions. A new
adminigtration brings with it changes in nominee sdection criteria and procedures, resulting in an
increase in nominee investigation and confirmation delay.

Ingtitutional considerations have an influence over aspects of the gppointment process
aswell. With respect to judicid nominations, the ingtitutiona burdens imposed by the growing
interest in centrdizing the nominee salection process within the administration appears to have
come to a head during the Clinton administration, where referral delay grew significantly,

independent from the palitica climate at the time. Organizationa burdens created by the need
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of those in the adminidration to condder and investigate dl potentid nominees carefully has
serioudy limited the president’ s ability to nominate judges efficiently.

Ingtitutional congtraints aso influence Senate Judiciary Committee procedures, with
increased attempts by members of the Senate Judiciary Committee over time to take an active,
serious role in nominee investigation serving to increase hearing delay irrespective of the political
relationship between the presdent and the Committee leadership. Furthermore, anincreasein
the workload before the Committee serves to lengthen hearing delay and as well decreases the
likelihood of outsider testimony in the confirmation hearings. Ladtly, the indtitutiond importance
of pogtions on the Court of Appedsfor the Digtrict of Columbia have alimited influence on the
gppointment process by increasing the likelihood of outsder testimony in confirmation hearings,
while nominations to newly created positions require more time prior to referrd.

Whereas paliticd and indtitutiond congderations influence dl stages of the gppointment
process, the characterigtics and background of individua nominees have aless consistent effect
on the various stages in the gppointment process. Nominees rated more highly qualified by the
American Bar Association require lesstime for investigation prior to referra by the president,
but this benefit does not trandate into speedier confirmations in the Senate or a reduced
likelihood of outsder testimony in confirmation hearings. President Bush's reported dismantling
of the ABA’s role in the nominee selection process may diminate even this limited influence on
the appointment process in the future (Lewis 20014).

Many recent studies have raised concerns regarding the trestment of “non-traditiona”
female and minority nominees in the gppointment process, particularly respecting confirmation

delay (Hartley 2001; Manning 2001; The Century Foundation 2000). With respect to the
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courts of gppeas nominations examined in this sudy, however, the influence of nominee race
and gender was less obvious. Overdl, minority candidates were treated no differently than ther
white counterparts at any stage in the gppointment process. Femae nominees did experience
more delay in the confirmation hearing process than did mae nominees, but were tregted
amilarly to male candidates at other stages in the gppointment process.

The behavior of the various actorsinvolved in the gppointment process, therefore,
gppears to be most consgtently influenced by politica and indtitutional consderations. Electora
congderations and politica hodtility between the president and the Senate Judiciary Committee
leadership serve to increase dday in both the nomination and confirmation of judges and alow
for more outsde participation in confirmation hearings. Inditutional considerations metter as
well in that various stages in the gppointment process are affected by the nature of the position
being filled, and indtitutiona changes in how those responsible for Saffing the judiciary conduct
their business. The influence of nominee characteristics gppears to be the least consstent
throughout the gppointment process. Nominees experience referral and hearing delay, as well
as outsder testimony, due lessto their background and characterigtics than the palitical climate
of the day and the indtitutiona congtraints surrounding their gppointment. Counter to
Hamilton's assertion that the gppointment process established in the U.S. Condtitution would
provide a*judicious choice of men for filling the offices of the Union” (The Federalist No. 76),
judicid appointments in the modern era gppear to be driven by politicd and indtitutiond

concerns.
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Appointment Delay and the Staffing of the U.S. Courts of Appeals

In The Federalist No. 77, Hamilton contended that the judicia appointment process
was best suited to avoid “infinite delays and embarrassments.” However, the nature of the
modern appointment process contradicts Hamilton's assertion. The delay associated with the
various stages in the gppointment process (referrd delay, hearing delay, confirmation vote
dday) has gresatly lengthened the period of time required to fill vacancies on the U.S. Courts of
Appeds. Table 6.1 provides information on the time required to compl ete the gppointment
process for positions on the courts of gppeals. Throughout the time period of this study,
vacancies have required an average of 437 daysto fill. However, the clear trend since the late
1970sis an increase in the length of appointment delay. Vacanciesthat arosein the 95"
Congress took an average of 332 daysto fill. By the 104" Congress, however, vacancies

required more than 621 days, on average, to be successfully filled.

Table6.1
Appointment Delay - U.S. Courts of Appeals Vacancies, 1977-1998

Mean Daysto

Congresy/Y ear Fill Vacancy Std. Dev. N
95" Congress 332.00 172.39 45
1977 218.83 153.74 6

1978 349.41 170.20 39

96" Congress 368.82 232.83 1
1979 353.25 245.85 8

1980 410.33 236.53 3

97" Congress 257.00 192.79 18
1981 261.64 176.29 1

1982 249.71 231.11 7




Mean Daysto

Congresy/Y ear Fill Vacancy Std. Dev. N
98" Congress 397.38 296.59 32
1983 158.50 50.20 2
1984 413.30 299.58 30
99'" Congress 331.06 289.03 18
1985 336.00 202.29 6
1986 32858 332.39 12
100'" Congress 484.58 307.28 12
1987 406.29 323.60 7
1988 594.20 277.20 5
101% Congress 601.31 496.99 26
1989 546.60 476.11 10
1990 635.50 521.94 16
102™ Congress 665.30 440.81 20
1991 708.00 455.42 1
1992 613.11 44347 9
1039 Congress 562.93 448.95 15
1993 358.33 148.27 6
1994 699.33 535.40 9
104" Congress 621.80 291.25 10
1995 606.75 400.09 4
1996 631.83 237.36 6
105" Congress 323.00 165.03 7
1997 436.00 98.98 4
1998 172.33 86.12 3
Total 437.69 339.87 219
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Thefindings reported in Table 6.1 may provide cause for optimism in that appointment

delay during the 105" Congress (at 323 days) is shorter than at any time since the 971"
Congress. Thisresult, however, ismideading in that only 7 vacancies that arose during the
105™ Congress had been filled by the close of that congressiona session. As vacancies

originating during the 105™ Congress continued to languish into the 106" Congress and
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beyond, the length of appointment delay for vacancies from the 105" Congress will increase
dramaticaly.

The increase in gppointment delay, furthermore, is atributable to inditutiona changes
within the nomination and confirmation processes, and an increasing politica hodtility between
the president and the Senate Judiciary Committee leadership. Appointment delay, however, is
largely unrelated to nominee characterigtics. The nomination of highly quaified nominees with
previous experience does little to expedite the appointment process. This concluson is strongly
supported by the recent work of Goldman, et. d. (2001), who find that Clinton’sjudicia
nominees were ideologicaly moderate, highly qudified, and very diverse. Even with such
qudified and noncontroversd nominees, however, gopointment delay increased dramaticaly
during the Clinton adminigtration. As Nixon and Goss (2000, 19) recently stated, “[t]he
Congtitution provides opportunity and incentive for the president and Senate to conflict over
judicid appointments a dl levels” Thisis certainly true of gppointments to the U.S. Courts of
Appeds, regardless of the qudifications and background of those placed on the bench.

The “modern” gppointment process was ushered in when those responsible for
nominating and confirming federa judges began to dter gppointment proceduresto dlow for
more control over the sdlection of judges. Although this has increased the status and vishility of
positions on the courts of gppedls, it has dso alowed them to be used for politica gain. This,
furthermore, has had implications for the ability of those responsible for the gppointment
process to saff the courts of gppeds sufficiently. The increasing delay in the gppointment
process for federa judges prompted Chief Justice William Rehnquist to characterize the

gtudion asacriss (Rehnquist 1998). The inability of the presdent and the Senate to gppoint
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judges expediently has ramifications for the judiciary’ s aility to handleits casdoad, especidly
with the compounding influence of the increesing casdload of the judiciary a dl levels (Goldman
1998). Increasing workload coinciding with inadequate staffing creetes a crisis for the

inditution (Smith, Stuckey, and Winkle 1998).

The Appointment Crisis and the 106™ Congress

In his 1999 Report on the State of the Federal Judiciary, Senate Judiciary
Committee chair Orrin Hatch (R-UT) noted improvements in the handling of judicia nominees
by the Committee, stating that action by the Committee in the First Session of the 106™
Congress had decreased the number of judicid vacancies to 6.6%, “the second lowest vacancy
level snce the expangon of the Judiciary in 1990" (Hatch 1999, 2). This optimism, however,
appears to be premature at best, and mideading at worst. Although the percentage of vacant
positions on the federd judiciary may have declined early in the 106" Congress, the actual
number of vacancies on the courts of gppedls increased between the 105" and 106™
Congresses. At the end of the 105" Congress, 14 vacancies remained to the courts of appeals.
By the end of the 106" Congress, however, the number of vacant appeals court positions had
jumped to 23.3’

A closer examination of courts of gppeas appointmentsin the 106" Congressis

illustrative here aswell. Inthe 106" Congress, President Clinton had referred 33 nominations

$"Data on vacancies in the 105™ Congress and nomination statistics from the 106"
Congress were gathered from the officid web page of the United States Senate Committee on
the Judiciary a www.senate.gov/~judiciary/nominate.htm.
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to gpped s court vacancies to the Senate, leaving 7 vacancies on the circuit courts without
nominations. Of the 33 nominations, Clinton’s nomination success rate was an abysmd 45% in
the 106™ Congress, with only 15 nominees successfully confirmed by the full Senate (see Table
6.2). Thisisadramatic drop from Clinton’s success rate of 68% in the 105" Congress (see

Table 2.4).

Table6.2
Status of Nominations Madein the 106™ Congress, U.S. Courts of Appeals

Proportion of
Nomination Status N | 106" Nominees
Confirmed by Senate 15 45
Recess Appointment 1 .03
Nomination Withdrawn 1 .03
Returned pending hearing 14 42
Returned pending report 2 .06
out of Committee
Total 33 .99

Furthermore, one of Clinton’s nominees (Roger L. Gregory to the U.S. Court of
Appedsfor the Fourth Circuit) was relegated to a recess appointment after Judiciary
Committee inaction on the nomination. Another nominee (Barbara Durham to the U.S. Court
of Appedsfor the Ninth Circuit) was withdrawn after Committee inaction. Of the 16 remaining
nominations, 14 were returned to the president awaiting confirmation hearings, while the last

two were returned after hearings, but before a Committee report to the full Senate.
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Therefore, the status of nominations made to the courts of gppedsin the 106"
Congress provides little evidence that the trend in gppointment politics changed a dl snce the
close of the 105" Congress. The Clinton administration was unable to forward nominations to
seven vacancies on the circuit courts. Of the nominations that were forwarded, most failed to
be confirmed by the full Senate. Furthermore, Senate inaction in the 106™ Congress was
completely attributable to Judiciary Committee inaction in faling to hold hearings on nominees
or, in two cases, faling to report nominations out of Committee.

The tenson between the presdent and the Judiciary Committee regarding judicid
appointments appears to have only intensified in the 106™ Congress.  Although reasons for this
can only be speculated upon here, the anticipation of the 2000 presidentia eection and the
continued political hodtility between Clinton and Hatch islikely responsible. Rather than
provide grounds for optimism, a cursory analysis of judicial gppointmentsin the 106™ Congress

indicates that the gridiock and lack of successful nominations not only continued, but intensified.

The Future of the Appointment Process

The findingsin this study provide a number of avenues for prediction about the future of
the appointment process for courts of appeds judgesin the 107" Congress and beyond. With
the new adminigtration of George W. Bush, new judicia sdlection initiatives are being put into
place. Already, the indication is that President Bush has dtered the nomination process by
reportedly removing the American Bar Associdtion’s rating system from consideration, and is
ingtead lending his ear to the Federaist Society for advice on judicia gppointments (Edsall

2001, Lewis 20018). How thejudicid selection apparatus within the White House is further
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dtered remains to be seen, but Bush's early interest in gppointing judgesto dl leves of the
judiciary will likely result in continued efforts to maintain control over the nomination of judges
with nomination procedures centraized within the White House.

The ability of Bush to gppoint judges to the courts of appeds, however, took a
dramatic turn with the shift in party control of the Senate. With a Judiciary Committee now
controlled by Democrats, the care with which Bush will have to conduct his sdlection of
nominees should further increase the amount of delay seen in the nomination process.
Furthermore, the trestment of his nominees before the Senate Judiciary Committeeis likely to
be much less friendly due to the change in party control. According to the trestment of
nominees in previous administrations, Bush's nominees should expect to face lengthy ddaysin
the Senate, particularly prior to the initiation of hearings by the Judiciary Committee. The
ingtitutiona confusion created by achange in party control of the Senate in the middle of a
congressond sesson, furthermore, will likdy amplify the delay even more, at least during the
First Session of the 107" Congress. Once hearings are initiated, Bush’s nominees may expect
to be confronted with hearing testimony by outside actors due to a change in Committee
leadership and a new presidentia adminigtration. However, the growing backlog of vacancies
waiting to be filled may prevent outsider participation in hearings due to Committee workload
considerations.

After Committee hearings, some of Bush's nominees should expect to languish further in
the Committee waiting to be reported to the full Senate. Those that do reach the full Senate,
however, may experience further ddlay prior to the holding of a confirmation vote, dictated by

whether the new Democratic leadership of the full Senate continues the trend of delay prior to
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fina confirmation vote. All of the delay expected in the confirmation process will likely result in
acontinuing of the trend of decreasing nomination success. President Budh's efforts to
amdiorate controversy surrounding judicia gppointments by nominating well-qudified and
diverse candidates will unlikely be effective. Clinton’s nomination of well-quaified,
ideologicaly moderate judges could not overcome the palitical and inditutiond influencesin the
gppointment process (Goldman &t. d. 2001). The characterigtics of Bush's nominees will likely
be of amilar influence to the behavior of others in the gppointment process. This Stuation may
result in a continued increase in the number of vacancies waiting to be filled on the courts of
gopedsin future years, continuing the problems created by the gppointment crisis of recent
years.

Thefindings of this study portend problems for the staffing and administration of the
courts of gppedswdl beyond the current adminigtration and today’ s politicd climate, however.
The growing influence of the policy-making role of the courts of appeals makes gppointments to
these postions more politicaly sdient and useful for political gain. These positions are now
worth fighting over, creating a“ battlefiddd” that may not riva the politica importance of
gppointments to the U.S. Supreme Court, but is politica nonetheless. Asaresult, the
indtitutions regponsible for staffing the courts of gpped s have changed to reflect a growing need
to investigate and scrutinize nominees with an independence from other gppointment actors.
These inditutiond reforms have affected the appointment process by serving to increase delay
a al stages dong the way, regardless of the political climate of the day. Even when rdations
between the president and the chair of the Senate Judiciary Committee are more positive,

therefore, gppointment delay will unlikely return to that of the pre-reform era The current
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Stuation regarding gppointments to the courts of gopeds hasits originsin reformsinitiated in the
late 1970's. Therefore, only a serious reassessment of the ingtitutional and political gpproaches
taken by those respongible for gaffing the U.S. Courts of Appedswill likely divert the

appointment process from the path it has taken over the last 25 years.
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APPENDIX A

INDEPENDENT VARIABLES: LABELS,

OPERATIONALIZATION, AND DATA SOURCES

Variable Variable Data Source
L abel Operationalization (If applicable)
ABA Rating 6-point scale: Garland Allison;
6=wq, ewq, or combination, Dr. Shddon Goldman;
5=wq (ma)/q (min), Irene Imsdlum (ABA);
4=g/wq, Lower Federa Court
3=q (unanimous), Confirmation Database
2=g/nq, (Wendy L. Martinek,
1=ng/q, or unanimous nq Chief Investigator)®
Committee 1=home-date senator (either party) Congressond Staff
Insder on Judiciary, Directory and CQ
O=otherwise Almanac, various years
and issues
DC Circuit 1=pogtion on DC circuit, The Senate Committee
O=otherwise on the Judiciary
Calendar of
Nominations, various
years
Election 1=nomination made in eection yesr, N/A
Y ear O=otherwise

BAt www.ssc.msu.edu/~pls/plip/ConfirmationData.html
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Variable Variable Data Source
Labed Operationalization (If applicable)
Gender 1=femde nomineg, Dr. Shddon Goldman;
O=male nominee Lower Federal Court
Confirmation Database
(Wendy L. Martinek,
Chief Investigator)™®
Honeymoon 1=nomination madein 1% year or term, N/A
Y ear O=otherwise
Judicid 1=existence of experience a date Dr. Sheldon Goldman
Experience or federd leve, or both,
O=otherwise
New Chair 1=nomination made in year with N/A
new Judiciary Committee chair,
O=otherwise
New Position 1=position created by Judgeship Act, The Senate Committee
O=position vacated by Stting judge on the Judiciary
Caendar of
Nominations, various
years
Pending Number of nominations pending Lower Federal Court
Nominations before Judiciary on day of referra Confirmation Database
(Wendy L. Martinek,
Chief Investigator)™
Prehearing Number of days between referral and The Senate Committee
Time initition of hearings on the Judiciary
Calendar of
Nominations, various
years
Presdentid Presidential support score of Judiciary CQ Alamanc, various
Support Committee chair in year of referrd years and issues
Fhid.

“lbid.
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Variable Variable Data Source
L abel Operationalization (If applicable)
Prosecutoria 1=exigtence of experience at Sate or Dr. Sheldon Goldman
Experience federd levd, or both,
O=otherwise
Race 1=African-American, Higpanic, Asan, Dr. Sheldon Goldman;
or Native American nominee, Lower Federa Court
O=otherwise Confirmation Database
(Wendy L. Martinek,
Chief Invetigator)*
Senatorid Number of home-state senators of CQ Almanac, various
Courtesy the presdent’ s party years and issues
Time 0=1977, N/A
1=1978, etc.

“bid.



APPENDIX B

INDEPENDENT VARIABLE MEANS:
ALL NOMINATIONS AND SUCCESSFUL NOMINATION

All Nominations Successful Nominations

Variable M ea Sd. N M ea Sd. N
n Dev. n Dev.
ABA Raing 4.78 151 26254 4.86 1.49 219
Clinton 0.25 0.43 271 | 0.22 0.41 219
Committee Insder 0.27 0.44 271 | 0.26 0.44 219
DC Circuit 0.08 0.28 271 | 0.08 0.28 219
Election Year 0.18 0.39 271 | 0.14 0.34 219
Gender 0.17 0.38 271 | 0.17 0.38 219
Honeymoon Y ear 0.27 0.44 271 | 030 0.46 219
Judicid Experience® | ----- | --ee- | --e-- 0.60 0.49 219
Kennedy 0.18 0.39 271 | 020 0.40 219
New Chair 0.26 0.44 271 | 0.28 0.45 219
New Position 0.30 0.46 271 | 032 0.47 219
Pending Nominations 23.74 15.45 271 | 2231 15.71 219

“2ABA Ratings were unavailable for 6 unsuccessful nominees.

“3The previousjudicia experience variable was incorporated in models of successful
nominations only.
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Variable Mea Sd. N M ea Sd. N
n Dev. n Dev.
Prehearing Time* | ---=- | ----- | ----- 5422 | 49.59 21534
Presidentia Support 58.68 26.35 271 | 62.08 25.42 219
Prosecutorid Experience® | ----- | ----- | ----- 0.30 0.46 219
Race 0.14 0.35 271 | 0.13 0.34 219
Senatorial Courtesy 1.03 0.73 271 | 103 0.74 219
Time 10.21 6.37 271 | 944 6.30 219

“The prehearing time variable was only used in models or successful nominations.

“>Mean shown is exclusive of the six cases where hearings were held in a previous,

unsuccessful nominetion.

“6The previous prosecutoria experience variable was included in models of successful

nominations only.



APPENDIX C

UNSUCCESSFUL NOMINATIONS TO THE
U.S. COURTS OF APPEALS, 1977-1998

Final
Nominee Circuit | Referred | Hearing | Report | Disposition
Armnold, Richard W. g 12/24/79 | - |  ----- Withdrawn
12/19/79
Bua, Nicholas J. 7th 9/10/80 | ----- | ----- Returned
12/16/80
Jefferson, Andrew L., Jr. 5 10/1179 | 118/79 | ----- Returned
12/16/80
Nickerson, Eugene H. 2nd 8/28/80 | 9/15/80 | ----- Returned
12/16/80
Sachs, Howard F. gh 7/30/80 | 8/20/80 | ----- Returned
12/16/80
Bator, Paul M. DC guys4 | ----- | -e--- Withdrawn
9/6/84
Brunetti, Melvin T. o 10/5/84 |  ----- | ----- Returned
10/18/84
Easterbrook, Frank H. 7th 8/1/84 9/5/84 9/28/84 Returned
10/18/84
Jones, Edith H. 5t 9/17/84 | 9/26/84 | ----- Returned
10/18/84
Starr, Kenneth W. DC 7/13/83 7/122/83 |  ----- Returned
8/8/83
Wilkinson, JamesH., Il 4t 11/10/83 | 11/16/83 | ----- Returned
11/18/83

190




191

Final

Nominee Circuit | Referred | Hearing | Report | Disposition
Boggs, Danny J. 6 12/9/85 | ----- | ----- Returned
12/20/85
Fernandez, Ferdinand F. gt 9/16/88 | ----- | ----- Returned
10/22/88
Hope, Judith Richards DC 4/14/88 | ----- |  ----- Returned
10/22/88
Hurlbutt, Guy G. g 8/11/88 | ----- | ----- Returned
10/22/88
Rymer, Panda Ann g 4/26/88 | ----- | ----- Returned
10/22/88

Siegan, Bernard H. g 2/2/87 | 11/5/87 | ----- 47| withdrawn
2/25/88 9/16/88
Summit, Stuart A. 2nd 9/23/87 | 4/21/88 | 8/10/88 Returned
6/21/88 10/22/88

Treen, David C. 5 7122187 | ----- | ----- Withdrawn
5/10/88
Wiener, JacqueslL., Jr. 5 6/27/88 | ----- | ----- Returned
10/22/88
Ryskamp, Kenneth L. 11t 4/26/90 | ----- | ----- Returned
10/28/90
BeVier, Lillian R, 4 102291 | ----- | - Returned
10/8/92
Boyle, Terrence W. 4 10/22/91 | ----- | --e-- Returned
10/8/92
Fitzwater, Sidney A. 5 127192 | - | - Returned
10/8/92
Keating, FrancisA., Il 10 11/14/91 | 7/22/92 | ----- Returned
10/8/92

“’By avote of 8 to 6, the Committee disapproved of the Siegan nominaion and did not
send the nomination on to the full Senate.
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Final
Nominee Circuit | Referred | Hearing | Report | Disposition

Moreno, Federico A. 11 3/10/92 | ----- | ----- Returned
10/8/92

Roberts, John G., Jr. DC 2792 | ----- | ----- Returned
10/8/92

Ryskamp, Kenneth L. 11 1/8/91 | 3/19/91 | 4/11/91*® | Returned
3/20/91 8/2/91

Smietanka, John A. 6" 127192 | - | - Returned
10/8/92

Van Antwerpen, Franklin 3 9/11/91 | ---—-- | ----- Returned
10/8/92

Waldman, Jay C. 3 7126191 | ----- | ----- Returned
10/8/92

Wilson, dustin P, 6" 3/20092 | - | ----- Returned
10/8/92

Dennis, JamesL. 5 6/8/94 | 9/14/84 | ----- Returned

11/14/94

Lynch, SandraL. 1 91994 | === | --e-- Returned

11/14/94

Moore, Karen Nelson 6" 9/14/94 |  ----- | ----- Returned

11/14/94

Beaty, JamesA., J. 4t 12/22/95 |  ----- | ----- Returned
10/4/96

Clay, Eric L. 6 3/6/96 3/27/96 | 4/25/96 Returned
10/4/96

Hetcher, William A. gth 4/25/95 | 12/19/95 | 5/21/96 Returned
10/4/96

Garland, Merrick B. DC 9/5/95 11/30/95 | 12/14/95 Returned
10/4/96

“8The Ryskamp nomination was disapproved by the Committee and reported
unfavorably.
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Final

Nominee Circuit | Referred | Hearing | Report | Disposition
Leonard, J. Rich 4t 12/22/95 |  ----- | ----- Returned
10/4/96
McKeown, M. Margaret g 3/29/9% | ----- | ----- Returned
10/4/96
Paez, Richard A. g 1/25/96 | 7/31/96 | ----- Returned
10/4/96

Stack, CharlesR. 11t 10/27/95 | 2/28/96 | ----- Withdrawn
5/13/96
Beaty, JamesA., J. 4t yr9r | - | - Returned
10/21/98
Berzon, Marsha L. g 1/27/98 | 7/30/98 | ----- Returned
10/21/98
Goode, Barry P. g 6/24/98 | ----- | ----- Returned
10/21/98
Gould, Ronad M. g 11/8/97 | - | ----- Returned
10/21/98
Paez, Richard A. g Y7/97 | 2/25/98 | 3/19/98 Returned
10/21/98
Rangd, Jorge C. 5 7124197 | ----- | ----- Returned
10/21/98
Raymar, Robert S. 3 6/598 | ----- | ----- Returned
10/21/98

Ware, James S. g 6/27/97 | 10/9/97 | ----- Withdrawn
11/7/97
White, Helene N. 6 v797 | ----- | ----- Returned
10/21/98




