INTERNATIONAL CORPORATE GOVERNANCE PRACTICESAND THEIR

IMPLICATIONS ON INVESTORS.

by
NAMWANDI HAMANY ANGA

(Under the direction of Professor Fredrick Huszagh)

ABSTRACT
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with who directs the company and for whose benefit.  Its gpplication varies in countries
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gngle modd by the Organization of Economic Cooperation and Development is
explored.
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CHAPTER 1

INTRODUCTION

The corporation, probably more than any other influence, is the organizationd form that
conditions the nature and qudity of people's lives, whether or not they work for one'.
People have predominantly turned to corporations to achieve economic success as well as
for many other purposes 2. Similaly a a nationd level, in most economies, corporate
enterprises play a criticd role in shgping economic outcomes through the decisons they
make about investments, employment, and trade and income distributior?.

Indeed it has been boldly suggested that today corporations are effectively more
powerful than governments’. Whether they are or not is arguable, but this suggestion led
the writers mind to deduce that perhaps ‘corporate governance is a term not very
different from ‘good governance which is commonly used to describe the postive
attributes of democratic nations. In both scenarios, there are inditutions to be governed,
persons vying for eected office and the exercise of universal suffrage. The difference lies

in semantics. When discussing corporate governance, instead of a country to be

! Courtney C. Brown, Putting The Corporate Board To Work 3 (1976).

21d.

® Mary O’ Sullivan, Corporate Governance and Globalization, 570 annals am. acad. poll. & soc.
sci. 153, 154 (2000).

* Jon Ralls,Corporate governance-who cares? International fund Strategies, (visited April 22
2002) http://dspace.dia .pipex.com/jon/ifs9706_cvr.htm.



governed, there is a corporation a stake. Where one would normdly have politicians
vying for office, we have directors and the dectorate is comprised of hundreds or perhaps
thousands of shareholders. In short, corporate governance becomes to a corporation what
good governance isto anation.

The origin of the word ‘governance comes from the Latin word ‘gubernare
which means to rule or steer’. A defined governance structure is necessary whether the
body in quedtion is a nation, dtate, town, professona society or business corporation.
Corporate governance, in particular, is concerned with the processes by which corporate
entities are governed. That is the exercise of power over the direction of the enterprise,
the supervison and control of executive actions, the concern for the effect of the entity on
the other parties, the acceptance of a duty to be accountable and the regulation of the
corporation within the jurisdiction in which it operates’.

In their 1932 publication of The Modern Corporation and Private Property’,
Berle and Means developed a mode of publicly held corporations that set the terms of
the modern debate of corporate governance’. In this influentid book®, the authors

asserted that while the law treated shareholders as the owners of a company, investors in

® R. |. Tricker, Corporate Governance — Practices, Procedures and Powers in British Companies
and their Boards of Directors 9 (1984).

°ld. a 8.

" Raghuram G. Ragan & Luigi Zingdes, The Governance of the New Enterprises, in
THEORETICAL AND EMPIRICAL PERSPECTIVES 201 (Xavier Vives eds., 2000).

® To read discussions on corporate governance vis-a-vis the Berles and Means theory on the
public corporation see Stephen M. Bainbridge, The Politics of Cor porate Governance, 18 Harv. J.
L. & Pol’y 671, 674(1995); Craig LaChance, Nature v. Nature: Evolution, Path Dependence and
Corporate Governance, 18 Ariz. J. Int'l & Comp. L. 279, 281(2001); Brian R. Cheffins, Current
Trendsin Corporate Governance: Going From London to Milan Via Toronto 10dukej. comp. &
int'l 1. 5, 13(1999); BROWN, supra note 1, at xix.



public corporations usudly did not act in the manner one would expect of an owner. The
reason being that stock was owned by many dispersed shareholders none of who owned
enough shares to impact on the management. Instead shareholders alowed management
to ded with matters of importance and run the company, resulting in the separation of
ownership and control®. In short the book showed how professond managers were not
accountable to the owners. This scholarship pointed to the narrow view of corporate
governance, which was how to ensure that managers followed the interest of
shareholders. However a broader definition of corporate governance in which the
interests of the corporations many stakeholders, beyond just the shareholders, are taken
into account is gaining ground™©.

In the lega redm corporate governance has now developed as a separate and
definable area of corporation law, which applies to many different types of companies
and industries'!. Although it started to develop in places like the US in the 1970's'?, by
the early 1990's it was il considered fairly new in most parts of the world™® but by the
late 1990's it was a mgor and contentious issue in both advanced and developing

economies'®. It was soon appearing on international agendas™. Currently, the subject has

° Cheffins, supra note 8.

19 Xavier Vives, Corporate Governance: Does it matter?, in Theoreticad and Empirical
Perspectives 1 (Xavier Vives eds., 2000).

! Peter Rodger, Cor porate Governancein the Global Mutual Fund Industry, 28 Int’| Bus. Law.
243 (2000).

12 Details of the development of corporate governance in the United States are given in Chapter 3.
infra. P. 18.

¥ Kevin Keasey et d, Corporate Governance: Economic and Financial Analysis 2 (Kevin Keasey
et a, eds,, 1997).

O’ sullivan, supra note 3, a 153.

> Amir N. Licht, The Mother of All Path Dependencies Towards a Cross-Culture Theory of
Corporate Governance Systems, 26 dd. j. corp. |. 147, 151 (2001).



become incressngly important not only from a legd <andpoint, but as a multi
disciplinary subject of economics, business ethics and politicst®.

The boundaries of corporate governance have long been a standing topic of debate
as have issues concerning its importance and agpplication. A lot of legd jurisdictions have
developed their own standards. One possible explanation has been due to divergent
economic, politicd and historic backgrounds'’. As trade barriers fal, markets expand and
technology advances it has become esser for investors to invest in corporations in
foreign countries'®. This has resulted in the flexibility of locd governance practices that
are changing to accommodate global trends'®.

Currently there are number of contemporary issues going on in this fied. One
debate is which system of corporate governance is better and how can tey be improved
with codes of best conduct®®. Another issue is the growing pressure on nationa corporate
governance sysems to merge especidly in light of integrated financid markets?t. A
theory of convergence predicts that national governance systems will eventudly merge
into one mode®2. Ahead of this theory is an attempt to ‘globalize’ corporate governance
through ‘universal’ principles adopted by the Organization for Economic Cooperation

and Development®>,

'® Vives, supra note 10.

7 Licht, supra note 15, at 148.

'8 Cheffins, supra note 8, at 5.

“d.

2% Vives, supra note 10, a 1.

L O'sullivan, supra note 3, at 154.

#2 Roneld Gilson, Globalizing Corporate Governance: Convergence of Form or Function, 49
Am.J.Comp.L.329, 329- 356 (2001).

% International Corporate Governance Network (visited April 24.2002)
www.icgn.org/documents/global corpgov.htm



This thess draws from the debate of al these current issues. Its main am is
twofold. Firgly it sudies the nationa corporate governance systems that have been
adopted by different countries and distinguishes the eements of each sysem. The two
dominant governance modds ae the market-oriented modd found in Anglo-Saxon
countries and the bank/labor model found in continental Europe and Japar?®. This thesis
shdl examine the characteridtics of these models in sdected countries. A sudy will dso
be done of what is possbly the firg atempt to ‘globdize corporate governance through
principles formulated by the Organization of Economic Cooperation and Development.
(OECD). The second am is to sudy the implications of these national corporate
governance sysems and the globad sysem on investors, multinational corporations and
other countries. This is paticulaly important in this era of technologicd and
telecommunication revolution when it has become easer for investors to invest in
corporations located in different countries and continents. In a nutshel this is the
theoretica framework of thisthess.

The second chapter will explore the various definitions of corporate governance
and will attempt to condense, into a single chapter features and issues that have shaped
ideas on governance asalegd discipline.

The third chapter focuses on corporate governance practices in the common law
and cvil law jurigdictions and daborates ther sdient differences. A further andyss of

these didinctions is undertaken in a dudy of the naiona governance systems of

24 Lawrence A. Cunningham, Commonalities and Prescriptions in the Vertical Dimension of
Global Corporate Governance, 84 Cornell I. rev. 1133, 1134 (1999).



Germany, Japan, United States”® and the United Kingdon?®. These countries have been
selected because collectively they represent some of the didtinct features found in both
legd jurigdictions. The impact of these different nationd sysems on the investor and
multinationad corporations will be discussed. In a gmilar fashion, the fourth chapter
discusses globdization vis-a-vis the corporate governance principles of the Organization
for Economic Cooperation and Development and the theory of convergence. Scholarly
arguments in favor of and againg globdization and its implications will be consdered. A
brief conclusion ends the discussion in Chapter five.

The ovedl result of this thess shdl be an underganding of the internationd
corporate governance systems that currently exidt, theories that have been formed and

how the systems affect investors and nationsin this era of globdization.

%> Micheel Bradley et d., The Purposes and Accountability of the Corporation in Contemporary
Society: Corporate Governance at Crossroads, 62-sum law & contemp. probs.9, 51(1999).
Where is noted that together, the United States, Germany and Japan comprise three of the world's
largest industrial economies in the world and at the end of 1994, 350 of the worlds 500 largest
non-financial companies were found in one of these three countries. Also their governance
systems have spread to other countries. In Europe countries like Austria, Belgium, and Hungary
and to a lesser extent France, Switzerland, much of northern Europe and newly liberdized
countries of Eastern Europe have evolved their system on Germanic lines. The influence of the
Japanese governance system is evident in Asia where it has been the largest direct foreign
investor in the last decade. Variants of the Anglo-American system found in the United States are
found in the United Kingdom, Canada, Australia and Europe.

% Douglas M. Branson, The Very Uncertain Prospect of Global Convergence in Corporate
Governance, 34 corndl int'l 1.J.321, 336 (2001). Where it is dates that British company law and
ingtitutions have influenced the Pecific Rim, Austrdia, New Zedland, Hong Kong, Singapore,
Maaysa, Sii Lanka and India In Africa, Egypt, Ghana, Kenya, Maawi, Namibia, Tanzania,
Zambia and Zimbabwe.



CHAPTER 2

PRINCIPLE FEATURES OF CORPORATE GOVERNANCE

A. What is Corporate Gover nance?
The absence of any red consensus of what corporate governance is means there is no
sngle definition of the tern?’. One author in the early nineties described corporate
governance as a topic recently conceived, as yet ill defined and consequently blurred at
the edges™. However this opinion does not stand in the present age given the plethora of
academic writing and research in this area. Over the years the subject has been written on
extensvely from the sandpoint of academics, legd practitioners, economists and the
like?®.

Academicians like Monks and Minow® have defined corporate governance as the
relationship among various participants in determining the direction and performance of

corporations. The primary participants being: the shareholders, the management (led by

" Kevin Keasey et a., The Corporate Governance Problem - Competing Diagnosis and Solutions,
in Corporate Governance: Economic and Financia Issues 2 (Kevin Keasey et d, eds., 1997).

%% Nigel G. Maw et a, Maw On Corporate Governance 1 (1994).

2% John W. Cioffi, State of the Art: A Review Essay on Compar ative Corporate Governance: The
Sate of the Art and Emerging Research, 48 am. j. comp. |. 501 (2000).

% Gregory V. Vardlo and Daniel A. Dreisbach, Fundamentals of Corporate Governance; A
Guide for Directors and Corporate Counsel, 52 bus. law. 729 (1997), where Monk is described
as the one of the founding gurus of corporate governance.



the chief executive officer), and the board of directors. Other participants include the
employees, customers, suppliers, creditors and the community®?.

An internationdly accepted definition used by the Organization for Economic
Development Cooperation reads.
“ Corporate governance is the system by which business corporations are directed and
controlled. The corporate governance structure specifies the distribution of rights and
responsibilities among different participants in the corporation, such as, the board,
managers, shareholders and other stakeholders and spells out the rules and procedures
for making decisions on corporate affairs. By doing this, it also provides the structure
through which the company objectives are set, and the means of attaining those
objectives and monitoring performance.”3?
One common theme coming through is that corporate governance is ‘a matrix of legd
reponsihilities among the different participants®™. This is because the right, obligations
and impact of the relationships amongst them play a role in determining the corporate
direction, strategy and performance®. Corporate governance aso cdls for the study into
the intricacies of the reaionships of the various paties of the corporation and the
relationship it shares with persons that own it, manage it and other stakeholders™.

When we look back a the Berle and Means theory of the modern public
corporation, they demondrated that the direction of the business corporation was no

longer in the hands of those who owned stock in them, the shareholders, but was in the

hands of those hired to operate the company, the managers and directors®. This was

*! Robert A. G. Monks and Nell Minow, Corporate Governance 4 (1995).

%2 Organization for Economic Cooperation Development (visited March 14 2002)
www.oecd.org/daf/governance/Q & As.htm.

% Maw, supra note 28, at 3.

% Monks, supra note 31, at 1.

*1d.

% Richard Ellis, foreword in BROWN, supra note 1, at Xix.



consdered to be the inevitable feature of the public corporation at the time. It was not
until recently that the possibility of uniting ownership and control existed®”.

The advent of inditutiond investors changed the corporate scenario as
shareholding became more concentrated and the Berle and Means theory modd of public
held corporations was no longer vaid®. The impact of the institutiond investors will be
further discussed in the next chepter. Suffice to say, for the moment, that where
individua shareholders previoudy had no clout, this new breed of investors has the
power and influence to demand accountability from the corporations. Today's
inditutiona investors have the largest concentration of invesment dollars and the
sharpest growing rates™. Unsatisfied shareholders no longer divest themselves of their
interests in companies but demand reform on a myriad of issues ranging from

environmental issuesto socia reform and even changesin corporate practice™.

B. Corporate Constituents.

The law speaks of a corporation as a ‘legal person’ created separate from its owners and
having statutory rights and responsihilities*!. There are four main characteristics that are
esentid to a  corporate form. Thee are limited liability, legd persondity. tranferable
investor rights and centralized management*?. The concept of the corporation in countries

whose governance dructures this paper will review; Germany, Jgpan, United Kingdom

%" Bainbridge, supra note 8 at 671, 672 (1995).

% 1d.

% Carol B, Swanson, Cor porate Gover nance: sliding Seamlessly into the 21st Century, 21j. corp.
|. 417, 421 (1996).

%% James C. Worthy and Robert Neuschel, Emerging Issues in Corporate Governance 1 (1984).

* Tricker, supra note 5, at 10.



and United States, is badcdly the same. However the precise detalls and governance
mechanisms differ®.

The most sgnificant players in the corporate world are the shareholders, the toard
of directors and the executive managers. Although for countries like Jgpan and Germany
it shal later be shown that banks and other investors that own indirect controlling
interests in the corporations occupy prominent positionsin the governance systems™.

The notion of accountability in governance shows that it is a two way street. Just
as the corporation is responsble towards its shareholders and other stakeholders,
governance practices determine how these shareholders and stakeholders monitor and

control the corporation®.

Shareholders.

Shareholders are people who own a cetificate representing entitlement to a proportiona
share of the corporation®. The fact that the shareholders are the owners of a corporation
goes to the root of corporate governance®’. This ownership confers certain rights and
obligations that ae determined by law. Some of the more important rights the
shareholders have are; to vote, transfer their shares, to sue the directors or managers for

breach of duty, the right to certain information from the company and when the company

*2 Monks, supra note 3, at 11.

* Franklin Allen and Douglas Gale, Corporate Governance and Competition, in Theoretical and
Empirical Perspectives 23 (Xavier Vives eds., 2000).

* Vives, supranote 10, at 3.

** Timothy L. Fort and Cindy A. Schipani, Cor porate Governancein a Global Environment; The
Search for the Best of Both Worlds, 33 vand j. transnat’l |. 829, 833 (2000).

*® Monks, supra note 31, at 100.

*" Maw, supra note 28, at 1.

10



is liquidated, to residua rights once the creditors are paid*®. Shareholders influence the
corporation management by exercisng their voting rights a the genera mesting to eect
the board of directors®®. They may adso use the proxy process to introduce shareholder
proposals . In the United States they aso have additiona power to commence derivative
suits against the corporation to correct wrongs done to the corporatior®®. Individud
shareholders may have little impact because of their minority shares, but the advent of
inditutional  shareholders, a least in the common law jurisdictions, has seen a gresater
influence exerted on managers’2. However in many countries in the civil jurisdiction the

shareholders have less influence. For ingance in Japan they virtudly have none except to

supply capita®.

TheBoard of Directors.

The Board of directors is a crucia part of the corporate structure™. It is the link between
those involved in the day-to-day running of the corporation, the managers, and those who
own it, the shareholders®. The board is concerned with a broader view and long term

srategic planning®®. It determines the corporate Strategy, monitors the implementation

*1d.

*® Maw, supra note 28, at 7.

*paul J. N. Halpern, Systematic Perspectives on Corporate Governance Systems, in Corporate
Governance and Globalization 9 (Stephen S. Cohen and Gavin Boyd eds.,2000).

% Joy v. North, 692 F.2d 880 (2nd cir. 1982).

°2 Vjves, supra note 10, at 7.

°3 Monks, supra note 31, at 268.

*|d at 178.

*|d

°® Brown, supra note 1, &t 6.

11



processes and supervises management®’. It adds the dement of checks and balances to the
corporate dructure. The board members have a fiduciary duty to dl ther shareholders
and are accountable to them and to the corporatior™®. There is no standard global practice
that maps out how the board cught to be composed or the methodology of how to achieve
its role®®. Each board determines its own procedures. However what remains congtant is
that it lies a the center of dl governance moddls.

Governance is concerned about the need for directors to stand for eections
regularly, to disclose their remuneration, the presence of nonexecutive directors and the
edablishment of independent committees of the board. However in certain Stuations like
bankruptcy, the structure of corporate control is atered and does not rest with the board
of directors. In these ingances corporate control may rest with a Trustee, Recelver or by

whatever name they may be called in different jurisdictions.

Executive Management.

The managers are the technocrats involved in the day to day running of the business.
Their traditiond focus is on planing, organizing, motivaing, contralling and
coordinating®®. They are concerned with internal relationships and procedures. Corporate
governance is not concerned with this level of running the corporation per se, but with

giving it an overd| direction that normdly darts a the level of Executive Director. It is a

Mary E. Kissane, Globa fliess Applications and Implementations of US Style Corporate
Governance Abroad, 17 n.y. . sch. j. int'l & comp.L.621, 625 (1997).

%8 Monks, supra note 4, at 182-184.

% Kissane, supra note 57.

% Tricker, supra note 5, at 6.



function that is quite diginct from management. Governance is largely concerned with
the reationship of the corporation to the inditutions and environment within which it
functions®®. It involves setting the corporate direction and is involved in executive action,

supervision and accountability??.

Corporate Stakeholders.

These dakeholders include the employees, banks, auditors, regulators, creditors,
customers, suppliers and the community. Corporate stakeholders are generdly free to
bargain their contracts and agreements with the company that, to a large degree, defines
the relationship of the stakeholders to the corporation.

For ingance in the civil law jurisdiction of Germany and Japan, banks plays a huge role
in the corporate structure®™. Overdl governance must take into account the existence of
duties and respongihilities that a corporation has, under generd law, to al these bodies. It

makes managers interndlize the welfare of these stakeholdersin the firm®,

C. Enforcement M echanisms.
Corporate governance is enforced through a framework of laws, regulatory inditutions
and reporting requirements that condition the way the corporate sector is managed®®. The

laws that govern the reationship of the corporate condituents to the corporation are

® Worthy, supra note 40, at 4.
%2 Tricker, supra note 5, a 10.
%3 Vives, supra note 10, at 3.
*Idat 1

% Halpern, supra note 50, &t 6.

13



defined by legidation and by the laws of the market place®®. Regarding the former, this
enforcement and regulation comes in the form of case law, legidation and corporate
practice®’. Simultaneoudy an enforcement role is played by corporate regulators such as
the Stock Exchange and the Securities and Exchange Commisson whose monitoring is
an important dement in the area of disclosure®. Corporate governance is dso enforced
through checks and bdances to maintain legitimacy and credibility in the systen?®. This
is done mostly through independent non-executive directors and auditors.

Markets play an important role in the enforcement process. An efficient market
monitors manageriad activities through the presence of information on the corporations.

But this only happensif the corporation operatesin an efficient market”®.

D. Does Cor por ate Governance Matter ?

Efficiency and Corporate Gover nance.

There has been skepticism about the benefits of corporate governance especidly in the

light of sO many other issues like competitors, financing and marketing which seem to

% Monks, supra note 31, at 21.

" Maw, supra note 28, at 4; Vives, supra note 10, at 3 .Where the article states that the quality of
lega protection provided by corporate governance is measured by (1) the exercise of the
shareholders right to elect the board and vote on matter like mergers (2) the enforcement of the
boards fiduciary duties (3) enforcement by creditors exercising their right to repossess assets or
collatera thereby atering the management structure through a reorganization and (4) the quality
of lega empowerment and the standards of accounting.

®%|d at 6.

% Monks, supra note 31, at 23.

® Halpern, supra note 50, at 6.
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have the investors priority’*. One of the issues that corporate governance is concerned
about is finding that delicate balance between the need to hold companies accountable
without making the requirements too burdensome that the economic efficiency of the
corporation isimpaired’?.

A research in the United States asked Chief Executive Officers and other top
executives whether they were willing to pay more for the sock of a wel-governed
corporation. They were asked to compare two wel peforming companies and date
whether they would pay more for the stock of one of these companies if it was wel
governed. The response was in the affirmative. As one Chief Executive Officer
explained,

“Good corporate governance is somewhat akin to the headlights of a car. If these two
companies are in a daytime race nothing goes wrong — then they are evenly matched. If
the race goes past dusk, however, the company with good gover nance has the headlights
to deal with the problem.””3,

According to this research™, over one hundred investors, chief executive officers and
senior executives sad that good governance made a difference which investors were
willing to pay for. The study identified three types of investors who cared about good
governance. They could be separated into three groups, the investors with lower turnover

ratios who hdd shares longer and believed that good governance would improve the

companies performance in the long run, investors who pursued a ‘vaue draegy’ by

" Robert Felton et d, Putting a Value on Board Governance, 170 the mckinsey quarterly (1996)
"2 Swanson, supra note 39, at 417.

"% Fdton, supra note 71, at 36.

“d.

15



investing in under valued corporations with low pricelearnings retio in the hope that the
company would grow. They believed a good board would help improve under performing
stock and capture hidden vaue. The third group were investors who managed money for
high net worth individuas, endowments, foundations and public pensions.

The four main reasons these investors would pay a good premium for good
governance were, a belief tha a company would perform well over time and this would
leed to higher returns, that it reduced the likelihood of bad things happening to the
company and even if they did hgppen, a wel governed company would rebound more
eadly. Findly some investors did so because the governance debate was a consdered ‘a
fad'.

While this study did not show tha corporate governance was a top priority,
because items like drategy, cash flow, and competitive podtion ranked higher, it
nonetheless showed that governance occupied a postion somewhere on the priority lis.
This led to the concluson that believing in the vaue of corporate governance should no
longer be a question of good faith.

Tha sad, however, the existence of a clear link between corporate governance
and corporate performance is not self-evident. It is a mere hypothesis™. There have been
some empiricad studies done that have been undertaken to establish this connection. Some
of these dudies have edablished that regulatory and inditutiond structures influence the

development of stock markets’®. Another has shown that the mandatory disclosure of

’® Ronad Gilson, Cor por ate Gover nance and Economic Efficiency; When Do I nstitutions Matter ?
74 wash. u. |. g. 327, 328 (1996).
® William Bratton and Joseph A. McCahery, Incomplete Contracts Theories of the Firm and
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reliable information is directly proportiond to a firm's ability to encourage investor
paticipation in the stock market’’. While a third study done to test nationd systems
agang different indices like shareholder protection, ownership concentration and the
financid sysem showed a podtive co-rdation between the level of legd investor
protection on the one hand and the sze of the market and prevaence of dispersed

sharehol ders on the other hand”®.

The Role of Competition.

One argument raised about the relaionship between corporate governance and efficiency
is the role of competition. It has been argued that competition is a powerful force for
ensuring good corporate governance. For ingtance, if managers of a firm are wagteful or
consume large amounts of resources, the firm will be unable to compete favorably and
will go bankrupt.®°

That the role of competition in providing information and an environment for comparison

acts as acadyst for efficiency® . It forces the board and management to be disciplined.

Comparative Corporations Governance, 2 theoretica inquiries 745, 751 (2001)
71d.
®1d at 751.
 Allen, supra note 43, at 56.
80
Id.
 1d.
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CHAPTER 3

NATIONAL CORPORATE GOVERNANCE SYSTEMS

A. Digtinguishing Cor porate Governancein Common law and

Civil Law Jurisdictions.

The evolution of corporate governance has taken place world wide a different paces and
systems differ even amongst the worlds advanced market economies®?. Systems have
evolved differently manly due to varied higorica, politicad, socid and economic
backgrounds®®. But perhaps the most important influence could be attributed to the legd
jurisdictions that have shaped the way corporations are governed in different countries™.
Legd jurisdictions are broadly divided into two groups, civil law and common law. The
darting point of the governance debate in dther jurisdiction is not the same®®. The avil
law juridiction, dso known as Romano Germanic, is predominantly found in continenta
Europe and other countries influenced by that pat of Europe It utilizes statutes and
comprehensive codes as the primary means of organizing its legd principles®®. The
common law tradition is found in the United States, Canada, United Kingdom and other

countries whose modern development was heavily influenced by these nations. It is

8 William R Emmons et a, Corporate Governance and Corporate Performance in Corporate
Governance: Economic and Financial Issues 66 (Kevin Keasey et al, eds., 1997).

% Gilson, supra note 22, at 329.

8 Emmons, supra note 82, at 66.

% Maw, supra note 28, at 119.

# Emmons, supra note 82, at 67.
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characterized by Judge made laws and the use of precedents®’. However its important to
note that even though common law countries share a common higory in ther legd
sydem, to a lage extet thar internd judicdd sysems have subsequently hed
independent developments. These countries, dbeit being pat of the same legd system,
have differences amongst themselves®™®. However, comparative legd scholars generdly
agree tha oountries following common law share more critical features with each other
than with members of other legd groups. In the cvil law sysem, countries have
developed more independently and diverged from each other more than countries under
common law®®.

Corporate governance in the common law system is market oriented™. It is dso
referred to as the shareholder-market model or the stock market-centered capital model®*.
It is characterized by a liquid stock market and dispersed ownership of public
corporations®®. Shareholders own the corporation’s equity and it fluctuates depending on
how wel the company is doing®. The investing public are the direct risk takers®. Banks

act as a source of extra funds but generdly play a limited role®™. The possbilities of

7 d.

% d.

% Emons, supra note 82, at 69.

% Kissane, supra note 57, at 622.

°! Gilson, supra note 22, at 329.

%2 K issane, supra note 57, at 622.

% Cunningham, supra note 24, at 1136.

% Gustavo Visentini, Compatibility and Competition Between European and American Corporate
Governance; Which Model of capitalism, 23 brook.j.int’'1.833, 834 (1998).

% Vives, supra note 10, at 2. Where it states tat in the United States the Glass-Steagall Act,
repedled in November 1999, kept banks out of corporate governance by not allowing them to own
equity. In the United Kingdom, though the banks were not restricted, they did not get involved.
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takeovers, proxy fights and boardroom coups are not foreign concepts to this mode®. In
contragt, the civil system is referred to as the bank/labor model®’or the bank-centered
capital model®®. It is characterized by concentrated family control of large businesses™.
Capital for both debt and equity financing is supplied by banks'. These banks enter into
long term and steble relationships with the corporations™®®. They aso own large amounts
of stock in these companiest®. There is no active liquid capitd market because of the
presence of concentrated ownership and bank debt holdings!®®. This means that the
juridiction requires fewer regulatory mechanisms as compared with the market mode
that requires a complex system of checks and balances'®?.

In the market model, shareholders are the owners of the corporation. But
management rests in the hands of the directors'®. The rdationship of the employees,
suppliers, creditors and customers to the corporation is set by contracts. In the bank/labor
moddl, the board and managers operate the firm in the interest of al the stakeholders and
not just the sharehol ders®.

These differences have been conceptuaized in a theory tha refers to the market

model as contractualism and the bank-labor mode as communitarian*®’. Shareholders lie

% Bratton, supra note 76.
¥ Cunningham, supra note 24, page 1139.
:z Gilson, supra note 22, at 329.
Id.
19 Cunningham, supra note 24, at 1139.
1% vives, supra note 10, 2.
192 \/isentini, supra note 94, at 837.
198 Cunningham, supra at 24, at 1139.
10% Visentini, supra at 94, at 836.
izz Cunningham, supra note 24, at 1136.
Id.
197 Fort, supra note 45, at 829. This article explains the characteristics of countries rooted in a
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a the center of the contractuaism modd and the corporations primary concern is to
them'®®. The corporation is viewed as a myriad of contracts, which together with market
forces act to regulate the relationship between the shareholders and the managerst®. In
the communitarian school of thought, the corporation has a socid respongbility to al
stakeholders'?.

The exigence of these diverse practices has ignited a debate over which system of
corporate governance is better'™!. Theory has emerged that the ‘competition’ between he
shareholder market modd and bank/labor modd systems of governance will lead them to
converge and form a single efficient sysem™?. Interestingly some scholars have argued
that the convergence will result in a worldwide replication of the American sysem by
larger corporations'®. That this convergence would either be functiond convergence or
forma'*. The idea of such convergence has been heavily criticized as presumptuous and

impractical*®.

contractarian approach and those holding communitarian ideds. The differences mirror the
characteristics of the market model and the bank/labor models of corporate governance
respectively.

198 Monks, supra note 31, at 268.

199 Fort supra note 45, at 837.

19 1d at 835.

11 McDonnell, Convergencein Cor por ate Gover nance-Possible but not Desirable 47 vill. 1. rev,
AL

2 Bratton, supra note 76, at 474, explains this theory as a “convergence project.” The article
assumes that in the meantime both systems possess equal competitive fitness.

13 McDonnell, supra note 111, at 345, sums up the views of scholars in favor of the notion that
eventually all governance systems will replicate the American system; Henry Hansmann &
Reiner Kraakman, The End of History for Corporate Law, 89 geo. I. J. 439(2001) contains the
most blunt statement that this convergence to the United States system will bring the evolution of
corporate law to an end.

14 Branson supra note 26, at 323.

1° Detailed discussion of the views expressed by scholars against the idea of converging global
practices is made in Chapter 4 infra page 45.
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While subsequent discusson will show that countries are now increesngly
changing practices to dtract foreign invesment, the fact is they have 4ill retained
features that make them didinct. The next section explores the <dient features of
corporate governance practices in selected countries, which collectively represent the

civil and common law legd jurisdictions.

B. National Corporate Gover nance Systems.
The review of these sysems will be limited to; the board of directors, shareholder
participation, stakeholders and mgor factors that have influenced the sysems. This

andysisisbased on past research conducted in thisfield.

Germany.

The digtinct feature of Germanys company law is the two-tier board of directors system
that is a legd requirement for al sock companies employing five hundred or more
employeest®. This legd system has a unique management Structure that comprises two
boards of directors, the management board with executive responshilities, vorstand and
the supervisory board with control functions, Aufsichtsrat™’. The former board is
responsble for the day-to-day operations of the busness while the latter is concerned

with the supervison'®. The two boards are so distinct in character and composition that

118 Monks, supra note 31, at 287.

"7 Klaus Hopt, The German Two-Tier Board; A German View On Corporate Governance 3
(Klaus Hopt et al, eds. 1997).

% Angel Quendo, Breaking Through to the Other Side; Understanding Continental European
Corporate Governance, 22 u. peaj. int'| econ.L.975 (2001).



members of one board cannot st on the other'!®. The supervisory board, management
boards and shareholders are the three legd organs that meet a the annua generd
meeting'?®. The other two features that stand out in Germany are the voting strengths of
the banks and the power of the labor force*?*.

The origin of the board sysem in Germany daes back to the beginning of
German Corporation law and reform in the nineteenth century*?%. The supervisory board,
the Aufsichtsrat, was formed to subditute the State chater and previoudy existing
continuous state controls were abolished™®3. Its duty is to supervise management and
atend to the long term drategic planning of the corporaiont®®. Its power over
management extends to making gppointments, dismissals and fixing remuneration for the

management board"*

. While it does not make management decisons, t approves certain
actions contemplated'?®. The supervisory board is composed of shareholders, the
workforce and trade union representatives. They are appointed, respectively, by the
shareholders, the workers of the corporation and the trade uniom®’. Their raio on the

boards is determined by general law that requires that in companies with a work force of

9 Hopt, supra note 117, at 4.

129 Monks, supra note 31, at 288.

121 Thomas Clark & Richard Bostock, Governance in Germany: The Foundations of Corporate
Future, in Corporate Governance: Economic and Financia Issues 234 (Kevin Keasey et d, eds,,
1997).

22 1d at 242.

128 Hopt, supra note 117, at 6.

124 Clarke et al, supra note 121, at 242.

2> Hopt, supra note 117, at 4.

126 Cunningham, supra note 24, at 1140.

2" Hopt, supra note 117, at 4-6.
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less than 2000 employees, one third of the supervisng board shdl be dected by the
employees. In larger corporations, the ratio of employees would be half'28,

The management board represents the company in third paty dedings and
submits regular report to the supervisory board™?°. The members are gppointed for five-
year terms by the supervisory board and may be dismissed for compelling reasons®°.
Critics however fear that the close interaction of these boards may affect objective
supervision'3!,

In a country known for its extensve banking network, banks play a prominent
role in the governance of corporate entities. They are in a podtion to exercise this
influence by virtue of ther dgnificant holding in the mgority of German companies and
through their representation on the supervisory boards of about two thirds of Germanys
lised companies™2. Even though the banks representation on company boards has grestly
reduced, the influence of German banks is much wider in context than their mere
presence on the supervisory board™®. Their red influence comes from the combination of
the supervisory board seats, stock participation, bank proxy votes and the banks credit
and underwriting business*. In addition, dthough wedthy individuas and families as

well as nonfinancid firms tend to be large dockholders, the individud investors will

128 Monks, supra note 31, at 288.
129 Cunningham, supra note 24, at 1140.
130 Hopt, supra note 117, at 4.
13! Kssane, supra note 57, at 648.
132 |d
%% Hopt, supra note 117, a 11. A study done in 1995 showed that of the 1561 board seats
available in Germanys largest 100 companies, 760 were held by labor, 99 by representatives of
private banks and 67 by politicians and bureaucrats. In total the private banks had only 6% of al
?Slats or 12% of shareholders seats. Much higher figures had been expected.

Id.
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normaly give the banks proxy-voting authority to adminiger these shares on their
bdldflgS.

The employees presence on the supervisory board can be traced to the end of the
First World War™*®. This practice of worker participation on the board commonly referred
to as co-determination was further ingrained in 1976 when the current legd framework in
Germany was established™®”. Co-determination refers to the dua-board structure peculiar
to Germany and is modeled on a theory that because labor and capitd co-determine a
corporation’s future, both should be represented on the supervisory board'®®. The role
played by the employees is a question of debate. But their presence has definitly been
consolidated by the fact that two-thirds of the employees penson contributions are
retained within the corporation and this represents a source of internd revenue to the
corporations'>®.

The reault of the corporate structure means that the board represents a wide range
of interests beyond just the shareholder'®®. Less emphasis is placed on dividends, as
compared to the United Kingdom and the United States. More emphasis is placed on the

long-term viability of the company*’.  Shareholders are concerned more with the

135 McDonnell, supra note 111, at 343.

1% Clarke, supra note 121, at 244.

“71d at 245.

138 Cunningham supra note 24, at 1141.

%9 Clarke, supra note 121, at 245. Corporations retain two thirds of employees pension
contributions and this represents an important source of interna financing for the companies. In
1994, employees pension contributions retained were worth 300 billion Deutsce marks. This
could explain why the German capital market isilliquid.

149 Fort supra note 45, at 852.

! Clarke, supra note 121, at 246.
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companies  srategic plans than with dividends**2. Perhaps owing to this reduced status,
the shareholder meeting in Germany has been compared to communist party conventions

where people are not encouraged to dissent™*°.

Japan.

The Japanese corporate governance system is best understood from a historica
perspective following the Second World War. The shortage of capital pushed banks into
prominence because they played the dud role of holding shares in corporations and
smultaneoudy providing capitd, which, amongst other things, dlowed corporations to
invest in shares of other companies***. Resulting from this history, banks play a key role
in corporate governance.

Japanese company law is codified in the Japanese Commercid Law'®. It has its
origins form the late ningteenth century Germany and though it resembles the German
system in some ways, it differs in many respectst*®. One thing it did not import was the
German dud board system because following American occupation, after the Second
World War, it imported many United States rules which included the American syle
board of directors™’. The Japanese board is a management board that is comprised amost

entirdly of full time employees or former employeest*®. It is described as ‘homogenous

142 Monks, supra note 31, at 289.

4% K issane, supra note 57, at 651.

144 1d at 658.

> Hideki Kanda, Trends in Japanese Corporate Governance, in Comparative Corporate
Governance 186 (Klaus J. Hopt et d eds., 1997)

4% Monks, supra note 31, at 287.

47 LaChance, supra note 8, at 294.

148 Monks, supra note 31,at 272.
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because it is generdly composed of; about twenty-five men, a least 50 years old and
most of whom are former employess°. Corporations must have at least three directors
elected by shareholders to serve fixed terms not exceeding two years. The directors are
bound by fiduciary duties to the shareholders that dected them™°. However shareholders
rarely seek the enforcement of fiduciary duties™. The presence of outside directors is a
rare phenomenon™>2.

Another ggnificant festure is the large companies whose stock is hed by
‘concentrated shareholders °3. Stable shareholders that include other corporations, major
creditors, mgor customers or suppliers hold the magority of these shares™*. This
shareholding is done on reciprocal bass and has resulted in a dense network of mutua
shareholding®®®. This network, known as keiretsu, refers to a group of corporations in
which the individud firms each own some stock of the other member firms'®®. Apart
from corporations, banks and insurers aso own large stock in the keiretsu firms equa to
about 5% each thus creating a voting block of over 20% of the keiretsu stock™’. A clear

pattern emerges where the mgority of shareholders in Japan are corporations that are

“1d at 187.

%9 |_aChance, supra note 8, at 294.

151 Id

%2 Monks, supra note 31, at 272. Almost 80 percent of all Japanese corporations have no outside
board members and another 15 per cent have no more than 2 outside board members.

153 |_aChance, supra note 8, at 292.

>*Takeo Hoshi, Japanese Corporate Governance as a system, in Comparative Corporate
Governance 860 (Klaus J. Hopt et a eds., 1997).

%51d at 892.

198 |_aChance, supra note 8, at 292.

157 Id
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both shareholders and stakeholders in the corporation™>®. The role played by individud
shareholders is minimal™>°.

The keiretsu’s monitor the firms that it has an interest in. They conduct much of
this monitoring a& monthly mestings of the keiretsu presdent's council*®®. This is
essentidly a ‘second board” on which the presidents of the keiretsu member boards sit.
Though the council does not vote, members of the companies boards will not act
contrary to the council’s opinion. They will dso consult the council when one of the
keiretsu firmsis about to make amajor decisiont®?.

The banks are involved in monitoring and will usudly choose one bank from
anongst them to conduct this monitoring'®?. They ae generdly forceful and will
intervene when a company goes into financid problems by sending in ther own st of
directors. Together, the keiretsu and the banks exercise tremendous power over

managerst®3. The government aso plays amajor rolein regulating businesses'®*.

United Kingdom.
The forma system of corporate governance in the United Kingdom is a very traditiond

one'®. Very litlle of the corporate model has changed from that which was devised by

%8 Hoshi, supra note 154, at 860.

19914, Statistics show that individuals only own 20.4 percent of Japanese stock.

180 |_aChance, supra note 8, at 292.

161 Id

182 Hoshi, supra note 154, at 861.

183 |_aChance, supra note 8, at 292.

%4 Monks, supra note 31, at 271.

15 payl L. Davis, Ingtitutional Investors as Corporate Monitors in the United Kingdom, in
Comparative Corporate Governance 47 (KlausJ. Hopt et a eds., 1997).
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palianent in the midde of the nineteenth century*®®. The control of the company is
determined by its share structure'®’. The opinions of the mgority shareholders rule. With

68 and an incresse of inditutiond

the decreese of individud equity ownership
shareholding, this mgority ownership is increasingly lying in the hands of inditutiona
shareholders'®®. Even though historicdly these ingtitutiond investors have traditionally
influenced management behind closed doors, they ae now more vishble in thear
confrontations'’®. The vdue of ther equity holding has made them the most important
sngle group holding securities'’. The man reason for their growth stems from the
expandgon of penson funds avalable for invesment as a result of increased private
retirement savings and a growth of insurance companies'’?. However unlike in the United
States where smilar change precipitated corporate governance, in the United Kingdom

inditutionad investors were not active but reective in teking an active role in the

development of corporate governance'’>.

1% Tricker, supra note 5, at 90.

71d at 13.

1% Helen Short and Kevin Keasey, Institutional Shareholders and Corporate Governance in the
United Kingdom, in Corporate Governance: Economic and Financia Issues 19 (Kevin kessey et
a eds, 1997). Individua equity ownership in the United Kingdom decreased from 54 percent in
1954 to less than 18 percent in 1993 and in direct proportion to this decrease was an increase in
the dominance of ingtitutiona investors.

189 Cheffins, supra note 8, a 12. Institutions like pension funds, insurance companies and mutual
funds play an important role in ownership. Collectively they own 60 to 70 percent of the equity
market

7% Kissane, supra note 57, at 637.

1 Maw, supra note 31, at 84.

172 Short, supra note 168, a 19.

2 dat 22,
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Shareholders are central to the corporation and they exercise corporate suffrage
by voting for the board"™*. There is no worker representation on the board and though
this idea was floated in the 1970's, it did not take effect'’®. The board’s main duty is to
overlook the affairs of the company and ensure management performs effidenty’®. It is
typicdly composed of senior full time executives and non-executives or outsde
directors'’”. All directors owe fiduciary duties to the shareholders and are collectively
responsible for the decisions taken by the board! 8.

The British governance system differs from continentd European systems'”®. It
ressmbles the United States in many ways with some sdient differences'®. Both

countries have adopted a shareholder model*®

. Veay few large corporations are
controlled by dominant owners and the majority of shareholders are dispersed'®?. These
management executives have typicaly run the corporationt®®. But unlike the United
States, Britain has a non-executive charman on the mgority of its boards and a mgority

of indde directors®*. The governance debate in this jurisdiction has mainly been on the

" Davis, supra note 165, at 48.

175 Id

%® Maw, supra note 28, at 4.

"7 Cheffins, supra note 8, at 8.

178 Id

7 Davis, supra note 165, at 48.

18 Monks, supra note 31, at 303.

181 K issane, supra note 57, at 624.

182 Cheffins, supra note 8, at 12.

% |d at 15.

18 Monks, supra note 31, at 303. Only 42 percent of all directors are outsiders and 9 per cent of
the largest UK companies have no outside directors at dl.



role of nornrexecutive directors and inditutional shareholders in monitoring  executive
performance'®°.

The corporate governance debate in the United Kingdom reached a climax in
1991 when the Financid Reporting Council, the London Stock Exchange and the
accountancy professon set up the Cadbury Committee to examine the financial aspects of
corporate governance. This became necessary following concerns of an apparent lack of
confidence in financid reporting and in the effective supervison of management by
company boards'®®. The reasons for this negativity were well summed by the Cadbury

committee chairman Sir Adrian Cadbury who said that;

"The harsh economic climate is partly responsible, since it has exposed company reports
and accounts to unusually close scrutiny. It is, however, the continuing concern about
standards of financial reporting and accountability, heightened by Bank of Credit and
Commerce, Maxwell and the controversy over directors pay, which has kept corporate
governance in the public eye" 187,

The Cadbury committee had the task of codifying the responshilities of executive and

non-executive directors, audit committees, auditors and linking the responshilities of the
board, shareholders and auditors'®®. The work resulted in the Cadbury Code of Best

Practice. It had a wide range of recommendations™®°. Though many of its guiddines were

1% Cheffins, supra note 8, at 39.

18 John C. Shaw, The Cadbury Report, Two Y ears later, in Comparative Corporate Governance—
Essays and Materials 21, 23 (Klaus J. Hopt & Eddy Wymeersch eds., 1997)

187 Maw, supra note 28, at 157. To read about the collapse of the Bank of Credit and Commerce
see british financia times dated, Nov 9,1991 at 1 and to read about the collapse of the Maxwell

Empire, see british financial times dated Dec 6 1991 &t 2.

1% Monks, supra note 31,at 141.

189 Maw, supra note 28, at 140. Where it gives a summary of the committee’s terms of reference,
the draft report, reaction to the draft report and the final report.
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not agpplied in the United Kingdom, the report is credited with improving corporate
standards in companies'*°.

Subsequent to the Cadbury committee, two other committees were set up in 1995.
The Greensburg committee and the Hampe committee. Both were named &fter their
respective chairmen. The first committee was convened to explore the issue of directors
remuneratior>*. This committee recommended the compostion of remuneration sub-
committees composed of non-directors and it dso called for increased shareholder
participation and transparency'®?. Many of its recommendations were incorporated in the
stock exchange liting rules™®3,

The Hampd Committee Sudied the recommendations of the two previous
committees and explored how they could be achieved. Its focus was on three aress,
disclosure of executive pay, the role the executive and non-executive directors and the
paticipation of ingtitutiond investors'®®. It concluded its work in 1998'%. Its find report
culminated in the ‘Combined Code which was attached to the listing rules of the London
Stock Exchange, dso referred to as the *Yedlow Book’. Listed companies are expected to

observe these rules in this yellow book®.

1% K jssane, supra note 57, at 644.
191 Id
192 Cheffins, supra note at 8,page 20,
193

Id,
%% Kissane, supra note 57, at 643.
1% Cheffins, supra note 8, at 24.
%%1d at 18-25.
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United States of America.

Focusing on the last three decades in the United States, the corporate governance debate
and its devdopment was catdyzed by certan key events. Firdly while for many years
publicly traded corporations raised cepita by sdling shares to the public, managers ill
retained corporate control over the companies. This was largely because the shareholder
base was composed of severd unconnected individuas who did not have the ability to
influence management™®’.  Individually, shareholders had litle dout to influence any
changest®®. Hence the ‘wall street rule was the route to teke. Trandated, it meant that if
shareholders did not agree with the way management conducted the business, they were
freeto sdll their shares and walk away™*°.

An increese in the financid wedth of United States households was directly
proportional to an increase of pensons and mutud funds because a number of families
chose to invest in ther?®. Furthermore the enactmert of legidation in the United States
permitting penson funds and trusts to invest in equities was an added attraction that saw
the growth of ingitutiond investors in the capitd marke®®. The incresse of these

institutional  investors took place over the last three decades’®®. This resulted in a

Y7 Terence J. Gallagher, Evolution of Governance; Key Events, nat. I. j. b13 (2000).

%8 Maw, supra note 28, at 7.

19 qupra note 197, at b13.

% James D. Cox, Securities Regulation 23 (3rd ed.2001) Where it is noted that the mutual fund
has replaced savings account as the typica families mgor source of savings. In addition,
retirement funds are maintained by pension plans. Even self-employed people have retirement
funds, which are committed either to an Insurance company or a Mutual Fund.

20t O sulliven, supra note 3, at 153. The Employment Retirement Income Security Act (1974)
was amended in 1978 to permit pension funds and Insurance companies to invest in equities and
other risky securities. This was a departure from the limitation to investment in high grade
corporate and government securities.

292 Cox, supra note 199, at 23. While in 1958 individual investors held ninety per cent of



dggnificant change in the ownership of public corporations. Smilar to the United
Kingdom, inditutiond investors represented the largest number of individud investors.
As a result they not only held sgnificant Bocks of shares, they had the power of atorney
to act as though they were the equity holders. Because they managed large blocks of
equity, it became impractical for unsatisfied inditutiond investors to divest themsdves of
their interests and exercise the ‘wal dreet rule as this would impact negetively on the
vaue of thaer dhares Indead they chose to maintan ther equity holding but begun
pressng for changes and exploring for ways to exercise their influence in corporations
faling to live up to their expectations. One way was by demanding their representation
on the boards. By the 1970's and 1980's most corporations added outside directors to
their boards s0 that most boards now conssted of a least a mgority of outsde
directors™®,

One of the inditutiona investors who rgected the ‘wal dreet rule and beieved
that the most responsble and successful investor approach was to present shareholder
concerns directly to management and encourage it to make changes was the Teachers
Insurance and Annuity Association (TIAA-CREF)?®*.  In 1993, it released a detailed list
of its corporate governance policies that it intended to pursue on dl its portfolio

companies”®. Its statement focused on a need for boards of directors to have a mgority

American equities, by the 1990s it was ingtitutions that controlled more than half of the equity.

2% g pra note 197, at b13.

2% Peter C. Clapman, Current initiatives of the Tiaf-cref corporate governance program. It is the
largest private penson system in the world with approximately $225 billion under its
management. Its role in governance dates back to the 1970s.

2% Monk, supra note 31, a 143.



of outsde directors, compensation and adequate disclosure’®®. Other ingitutiond
investors like the Cdifornia Public Employees Retirement Sysem (CALPERS) joined in
the ‘institutional activism’ and public companies were forced to hear their voices™’.

Other reasons that precipitated corporate governance was the 1980's period that
was characterized by takeovers, leveraged buyouts and junk bonds?®. Corporations
responded to these threats by adopting charters and by-laws that included poison pills,
classfied boards et al. This cregted tenson amongs inditutionad investors who felt the
boards and management tried to entrench themselves and frudtrate the shareholders desire
to get an immediate premium on their shares®®. The investors again recognized that their
influence on the board would only be possible if they were represented.

By 1982 the Corporate Governance Project of the American Law Inditute (ALI)
had begun to work on its firdt, dbet controversd, draft of the principles on Corporate
Governance. This was probably the first documented attempt to articulate this topic and
give it boundaries and substance®’®. The ingtitute examined corporate governance widdly
and produced the principles in 1994. However, the importance of the project was
overshadowed by controversy and difficulties resulting from the plethora of corporation

law that existed®. The principles addressed issues concerned with the objective and the
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conduct of business, corporate structure, management fiduciary obligations and remedies.
The results of this project were unsatisfactory to many and most agree tha the principles
will have little effect”*?.

One unigue fegture in the American legd sysem is federdism. Its significance on
corporate governance is that persons wishing to incorporate a company have a choice of
State corporation law?®. Irrespective of where that corporation selects to operate from,
under the principle known as internd affairs, the laws that shape its corporate governance
sructure will be determined by the incorporating state with occasiond exceptior?4,
Traditiondly dates have the power to regulate the relationship between corporations,
management and shareholders through legidation and judicid rulings®'®. It has even been
suggested that states are in a race to the bottom to attract companies to incorporate by
lowering the standard of shareholder protectior?’®. Whatever the case, corporate
governance cannot be understood only by reference to state law?’. Though the federd
government has not created comprehendve federd corporation laws, technicdly it
could®'®. However, even in the absence of such federd laws, many federd statutes affect

various aspects of corporate governance and these laws have to be taken into account?2°.
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While the intricacies of the subgtantive corporate governance systems differ from
date to state, and corporation to corporation, corporate governance principles in the
United States can be described in terms of generdly favored practices’?®. Shareholders
occupy a prominent place as the residua owners of the company®?*. They lie a the center
of the governance system. Most public corporations have boards of directors that are
composed of a mgority outside directors. These directors are mostly drawn from ranks of
current or retired chief executive officers of other corporations. Its also not uncommon to
find univerdty resdent academicians and scientists gppointed board members to
corporations whose line of business they share a an academic leve®®®. The boards
oversee the management of corporations. The directors and management owe the
corporation and its shareholders fiduciary duties of care and loydty. They are bound by
these standards and there is a mechanism to enforce then??®. Under common law, courts
have endorsed the busness judgment doctrine, which creates an assumption tha the
board makes a decision that is reasonable, and safe??. If the board breaches the business
judgment rule, shareholders may commence denivetive actions agang the defaulting

board on their own behaf and that of the corporations, Companies dso have audit

governance of corporations generally, numerous statutes affect the governance of corporations
generdly. Some examples are the Nationa Bank Act (relating to election of directors and
composition of the board), the Investment Company Act of 1940 (structural requirements relating
to shareholders), The Public Utility Holding Company Act (capital structure, proxy solicitation,
accounting practices and intra state company transactions), the Internal Revenue Code (employee
stock ownership plans) and ERISA (impacts on governance of pension plans).
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committees, which liaise with the corporaion’s externa auditors. These committees are
usually composed of outside directors?.

The Securities and Exchange Commisson is a key agency whose rule making
authority affects a corporation’s governance®®®. One significant way it has achieved this
is by requiring corporations to set up specid committees to the board. The most
sgnificant being the audit committee?®’. The audit rules set out the qualifications for
directors who serve on the committee and define how the outsde committees will relate
to the audit committee??®. The various Stock Exchange aso adopt rules in their manuals
that govern lising companies by requiring them to comply with ther rules which affect
governance. The most notable exchanges are the New York Stock Exchange and the

American Stock Exchange.

C. International Investorsin a Corporate Gover nance M aze.

Advances in tdecommunications and the convenience of internaiona travel coupled
with expanding sock exchanges and persion funds have collectively increased
globaization and demanded that those who control large companies have to be aware of
governance systems beyond their own??°. There are a growing number of companies that

seek to raise capitad abroad and a corresponding large fraction of investors who are
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investing funds outside their home countries™. For instance, a French corporation may
seek to issue securities in Great Britain that resdents in the United States or Canada may
purchase. Theregfter an initid purchaser may in turn resde the French issuer’s securities
to other investors in other countries located on different continents?®*.

These investors look to corporate governance standards to protect their funds™2.
For these reasons internationa investors acting as issuer or purchaser, perhaps more than
ever, need to underdand the dructure of different corporate governance regimes in
various countries™3. As yet, there is no single corporate governance practice. When it
comes to regulating cross border security transaction, countries apply their laws only to
transactions that have connection with their territoria jurisdictior?™*. But two schools of
thought have been advanced on this matter. The firg is that a corporaion’s home country
should regulate dl transactions regardless of the location of the transaction, while the
second school of thought calls for the harmonization of different securities regimes™®.

The dedre to diversfy ther portfolios has caused inditutiond investors,
paticularly in America, to incressingly make significant invesments abroad®®. Although

on unfamiliar taritories, these investors continue to use shareholder activism to minimize

% Stephen J. Choi, Assessing Regularity Responses to Securities Market Globalization, 2
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their risk and costs of investing abroad®’. The presence of these foreign investors has had
an impact on various nationa sysems For ingance, United States inditutiona investors
have urged European companies to make ggnificant changes to their forma governance
ingitutions to resemble United States style indtitutions™®. Countries like the United
Kingdom, France, Germany and Japan have had to make changes™®. In Germany
particularly, excessve influence by the banks has emerged as a key sructura problem as
the German capitd markets compete for globd investment®*®. Federa legidation to
reduce shareholding has been introduced by the ruling party?**. Japan is dso moving
toward a share holder-market model®*2.

Public corporations have aso bent backwards in order to attract capital. Daimler-
Benz was willing to change its accounting and disclosure practices in order to be digible
to list its securities on the New York Stock Exchange®*®. Conversdy the reection of
Rupert Murdoch’s proposed listing by the Audtraian stock exchange because he wanted
to sdl nonvoting stock demonstrated how crucid governance considerations aré®**. All

these participants face scrutiny by investors, regulators, the media and the genera public

British ingtitutional investors. The figure is 41 percent of Dutch companies.
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as they deveop and refine sandards of corporate governance that will alow them
compete for the attention of investors®*®.

Securities Exchanges worldwide have responded to cross border investments with
many exchanges forming partnerships with one another that cut across internationd
boundaries. Frankfurt and London stock exchanges announced a plan to integrate their
fadlities and permit trading of each other's listed securities on both exchanges®®. Other
Exchangesin France, Italy and Spain also expressed their wish to enter into mergers®*’.

In the globd financid market, practices are being transformed to respond to the
investor's search for internationa capita. Hence while core nationa governance systems
reman diverse, certain spheres, particularly in the area of accounting and disclosure have
become more global and more responsive to the current era. Under a project commenced
by the Internationd Organization of Securities Commissons Internationd (IOSCO)
internationdl  investors can use internationd  disclosure standards  that  facilitate cross
border equity activities without compromising the amount or equdity of information they
recdve®®.  Smilaly, Internationd Accounting Standards Committee  (IASC) gives
foreign corporations the option to prepare financid Satements for foreign ligings by

using IASC standards™®.
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While the globdization of finance is growing stronger with respect to investment,
barriers continue to exist with regard to banking services presumably because they are
drategicaly tied to a ndions economy resulting in ther protection from outsde
competitior?™°. The result of the standardized finance options alow investor's access to
information that will endble them compare the benefits of invesing in companies
throughout the world®?. It aso alows them to compare corporate performance a a global

levd.

D. Multinational Cor porations and Gover nance.

A multinationd corporation is an enterprise that engages in foreign direct investment and
owns or controls vaue-adding activities in more than one country?®?. This can be
disinguished from internationa trading firms and domedtic firms because it engages both
in cross-border production and transactions®®. The growth of huge multinationd
corporations is touted as one of the most sriking worldwide economic developments of
the late 1990's and early 21st century®*. They are vehicles for the movement of capitd,
goods and services in the globa economy®°. Predictions are that by 2010, the number of
multinationals will be severa times the number that exised a few years ago®™®. The

driving force behind this is a quest to be one of the largest corporations in a given fidd on
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a globa scae®™’. In 1999, the United Nations Conference on Trade and Development
(UNCTAD) World Investment Report edtimated that the totd number of parent
corporations worldwide was amost 60,000 with half amillion foreign associates™®.

Severd issues surround multinational  corporations but the scope of this paper
extends its interes only to the implicaions of internationa corporate governance
practices on multinational corporations and vice versa A multinationa company’s choice
of domicile involves choosng amongst different governance dructures. The corporate
governance chdlenge presented in well-developed governance systems is which domicile
the corporation shal choose to operate in. That decison can affect its competitiveness in
the open market and if it did, the corporation would choose to relocate elsewhere®®.

Conversdly, multinationd corporations may dso teke advantage of wesk
governance systems in developing nations®®® When they do, the corporate governance
chdlenge exiging in this scenario changes In the absence of strong enforcement
mechanisms, multinationds have been accused of violaing labor, human rights and

environmental rights®. An increased interest by non-governmenta organizations and the
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press in the activities of multinaiona corporations has served to highlight these
factors’®?. They have successfully acted as watchdogs of the system.

The negdive activities publicized are inconsgent with the mandate of directors
who are expected to act in the best interest of the shareholders and corporation as a
whale?®. The result of such activities may reduce the corporations profitability through
cogt of litigation or fines imposed on the defaulting corporation. For economic and mord
reesons, most inditutiona investors are committed to investing in socidly responsble
enterprises, as they believe that they maximize shareholders returns®®*. The notion of
‘ethicd investment’ exists worldwide?®®. Investors want to be sure that the corporations
they invest in ae socdly responsble This responsbility is acknowledged by large
multinationals. For indance in the Unites States, the Organization of Business for Socid
Responsibility was founded in 1992 to emphasize socid responsbility. The organization
boasts of a membership of fourteen hundred corporations including Coco-cola, Federa
Express, Motorola and many other multinationals. Countries like Audrdia have passed
laws that impose minimum gtandards of conduct by Audrdian companies of a defined
Size operating in foreign countries.

Multinationd corporations need to use best practices principles when setting up

shop in juridictions that have weak governance practices or enforcement measures. For
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reasons dready discussed in this chapter, this is a subject that must occupy high priority

on their agenda.



CHAPTER 4

GLOBAL CORPORATE GOVERNANCE

A. Impact of Globalization on the Corporate Gover nance Debate.

Globa processes are changes whose effects are felt and experienced beyond the borders
of a dngle locdity. They may result from economic or politica forces that create markets
for goods and services beyond the control of any one natiorf®®. These ‘globd forces
encourage new forms of economic and legd integration across different countries and
continents™®”.

The globdization of corporate governance systems is pat of the generd
globalization of markets that has world financid regulators concerned?®®. The debate in
this arena has been manifested a two different levels, one as a theory on convergence and
the second as the effort by the Organization for Economic Cooperation and Development
(OECD) to create globa principles of corporate governance. The former is a theory
premised on contemporary governance debate that the prospect of internationd
convergence of corporale governance sysems is imminent?®®. Until recently, the

governance debate had focused on the merits of different nationd systems and the extent
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to which they postively promote corporations and the regional and nationa economies in
which they exis®’®. Now the focus has shifted to a view that these different corporate
governance sysems are achieving a high degree of uniformity and are likely to converge
into asingle standard model®™*.

A dudy of the implications of international governance practices would not be
complete without considering both these factors. This chapter highlights the OECD
principles and consders the theory of convergence of corporate governance systems.

These factors are consdered in the light of their implications on investmen.

B. The Organization for Economic Cooperation and Development.

The closest atempt, to date, & formulating globd rules of corporate governance have
been the basic principles of corporate governance formulated by the Organization for
Economic Cooperation and Development in 1999°’2. This was the firs time that a full-
scade internationa report was produced to provide guidance to both public and private
policy makers on corporate governance?’>.

The OECD is a predecessor to the Organization for European Economic
Cooperation (OEEC) that was crested with a membership of eighteen countries in April
1948 shortly after the World War Two. Its main offices were in Paris. The OEEC was
edablished to oversee the Marshdl plan aid to Europe and had the following ams; to

promote cooperation and commerce in Europe's reconstructed economies, to develop a

2% O sullivan, supra note 3, at 154.
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"2 OECD principles of corporate governance, (visited March 30 2002) www.oecd.org.
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Europeans customs union and a free trade area 2. The OEEC directed its energy towards
developing Europe's economy and helped lay the foundation for the European Economic
Community (EEC). Once the EEC begun to function in 1977, the ams of the OEEC
became redundant and the members decided to create a new organization in its place, the
OECD?". lts origind membership of 21 countries has now expanded to 30 countries. The
members include the founding Western Europe members, the United States, Canada and
key NATO dlies, Icdand and Turkey.

The OECDS man duty is to provide management consulting to member
governments. It researches and produces policies on a myriad of topics ranging from
trade matters to environmental issues. It dso has the power to make recommendations,
which are nontbinding agreements and to make decisons, which are legdly binding on
the members.

In 1998, the OECD Council meeting & minigerid leve asked the OECD in
conjunction with interested bodies to develop a set of corporate governance standards and
quiddines’’®. This was prompted in part, by concerns that wesknesses in the corporate
governance system of some Asian countries led to the Asian crisis?’’. In response b this,
an Ad-hoc task force was established to develop the find set of principles’’®. The

negotiations took over a year and included the participation of key players’’®. The
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principles were taunted as the chief response by Governments to the G-7 summit leader
recognition of corporate governance as an important pillar of the 20th century globd
economy?®®. On May 26-27 1999, ministers representing 29 member countries voted the
principles unanimoudy. In 2000, the OECD principles of corporate governance became
one of the 12 core standards of globa financid stability and are now used as a benchmark
by internationd financid ingtitutions?.

The idea behind the principles is to asss governments in ther effort to evauate
and improve the legd, inditutiond and regulatory framework for corporate governance in
their countries 282, Other powerful financid bodies like the Internationd Monetary Fund
and the World Bank have jumped on the bandwagon by placing governance on their
agendas. They have adopted the OECD principles as a guiding standard and have

included them as a pre requisite in their programs for aid to developing countries 22,

C. The OECD Principles of Corporate Gover nance.

The principles are divided into five parts®™®*. Each one deding with aspects of corporate
governance that the OECD has deemed to be necessary for good governance and has
provided practicad guidance. The dandards provided are the minimum standards that

countries have an obligation to meet. Additiond rights may be provided in varied
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jurisdictions. The areas outlined are; the rights of shareholders, the equitable treatment of

shareholders, therole of stakeholders, disclosure and the responsibilities of the board.

The Rights of Shareholders.

The OECD is concerned with the need to uphold the shareholders right to exercise
corporate suffrage and their ability to do so from an informed position made possible by
their access to accurate and timey information. Voting by proxy is encouraged and is
given as equa importance as votes cast in person.

The shaeholders &hility to influence cetan fundamenta changes in the
corporation like the eection of the board, amendment of key documents and mgor
changes to the corporations core business is protected. Other important shareholder
rights indude the rights to dividends, to divest themsdalves of their shares and the right to
know of any corporate changes that will affect the corporate assets and the exercise of
their voting power. The principles are dso mindful of the rights by shareholders, within

limit, to contribute to the agenda of the generd meeting.

The Equitable Treatment of Shareholders.

Any divergence from the 'one share one vote standard is frowned upon. Emphass is
placed on the need to give equa rights and trestment to shareholders holding shares in
the same class This ensures the protection of minority and foreign shareholders. They

must be informed of the voting rights attached to the shares before purchase.



The voting sysem should not be made too difficult or expensve such as to deny
any shareholder the right to vote. It is dso expected that nominees should vote in a
manner agreed upon with the beneficiad owners of the shares. As pat of the equitable
treetment accorded to shareholders, the principles prohibit insgder trading and sdf-

dedling by the corporation.

The Role of Stakeholders.

The OECD takes into account the interest of stakeholders like investors, employees,
creditors and suppliers. It recognizes that the success of any corporation is dependent on
teamwork and the resources that different stakeholders bring to the company.

Though stakeholder rights are established and may be enforced by generd law,
the corporation has a responshility to recognize the interests of these third parties and
ther role played in achieving the corporation’s aspirations. Stakeholders are entitled, in
the event of a faling out, to transparent and clearly outlined channels of redress. They
gould aso have access to information in order to fulfill ther obligaions The
governance framework encourages the enhancement of dakeholder participation.
Paticularly for employees through their representation on boards and stock ownership

plans.

Disclosure.

A high vaue is placed on the presence of strong disclosure practices. Disclosure has long

been recognized as a tool that coerces a corporation to act in the interest of its
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shareholders. Therefore the exisence of a podtive culture of disclosure attracts
invetment and mantains confidence in the sysem. However this disclosure must
provide accurate, adequate and timely materid information whose qudity should be of
highest standards of accounting.

The OECD provides a nonexdusve lis of items that must be disclosed. This
includes the financid datus of the company, its objectives, mgor share ownership, voting
rights, information on members of the board and key executive, their remuneration and
any foreseedble materid risk factors or issues affecting the stakeholders that the investors
should be privy to. Other information to be disclosed includes policies reating to
busness ethics, the environment and other matters of public policy. It's important for
stakeholders to relate the corporation to the society within which it operates.

The corporation should have annud audited accounts and statements prepared by
externd auditors using high standards of accounting practices. These reports should be
accesshble to the shareholders. The company should disclose this information using the
Internet or other technologicd means required in that jurisdiction. Annua reports and
audited accounts should be accessble. Board audit committees are encouraged as they

limit the risk of conflicts of interest.

The Responsibilities of the Board.
The OECD recognizes that even though board structures may vary, ther basc duties
reman congant. A key respongbility is to monitor management’'s activities and ensure

good returns for the shareholders while smultaneoudy ensuring thet the corporation is
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conducting its activities within the generd framework of the exising laws. The Boards
functions dso indude draegic plaoning and mantaning the integrity of the
corporation’s accounts and finances.

The exigence of independent committees like the remuneration, audit and
nomination committees composed of non-executive board members is  strongly
encouraged. This strengthens the boards transparency and effectiveness. The standard of
care required of the Board is that they act on a fully informed basis, in good faith, with

due diligence and care in the best interest of the company.

D. Implications of the Principles.

The OECD principles have on the one hand been welcomed as a remarkable convergence
on corporate governance common ground among diverse interests, practices and
cultures’®®. They have gained influence as they have been embraced by leading financid
inditutions like the Internationd Monegary Fund and the World Bank which ae
traditiond lending inditutions to private sector development in emerging and developing
nations. The dgnificance of this is two fold. Firdly, these principles have universa
gpplication because both members of the OECD and non-member nations that want to
have access to invetment opportunities and financing must obsarve the minimum
standards provided 2%°. Secondly the principles are not only confined to publicly listed

corporations, but extend to unlisted private companies and state owned enterprises in so
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far as either may wish to tap into the internationa capitd market. This is true particularly
in countries that do not have wel-developed liquid capitd market and generdly look to
locd banks or Internationa Finance Companies for capitd. This fact was acknowledged
a the firg PanAfrican consultative forum on corporate governance hedd in Africa in
2001%%".

Though the principles appear somewha harmless, as they are non-binding and
only for guidance purposes, the two sgnificant factors mentioned show that they are less
harmless and may begin the impostion of a foreign corporate culture on severd Adan,
African, South American and continentd European States™®. These countries, who wish
to atract foreign ad in the form of loans, grants or under schemes of project financing
are required to impress donors with the OECD driven standard of corporate governance
in order to be consdered as candidates for financid assstance. It is possble that nor+
compliance by countries will lead to ostracism and the threat of retaliation measures that

can harm the profitability of a countries enterprise?®®.

E. Criticism of the Principles.
The main argument againg the OECD principle is that the ‘one dze fits dl’ concept of
corporate governance means that issuers on different continents are being forced to

comply with rules imposed by inditutiond investors in London or New York in order to
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tap into the internationa capitd market®®®. Because the principles have an Anglo-Saxon
orientation, their impact on developed countries in the Anglo-Saxon juridiction will not
be sgnificant?®!. The same cannot be said of less developed nations and those fdling
outsde this jurisdiction. These principles ignore the need to understand corporate
governance systems in paticular reference to ther differences’™?. Particulaly that a
nations cultura vaues affects the devdopment of its laws in generd and its governance
system in particula®®. That is why the concept of a company and whose interest it serves
vaies. For indance while in the United States a corporation is primaily run in the
interest of shareholders, in Germany and Japan it is considered irresponsible to run the
company exclusvely for the interest of shareholders. Other dtakeholders and society in
genera have to be considered®®*.

Suggestions have been made that the best way to formulate minimum standards of
globad corporate governance is not by imposng this gngular view of corporae
governance on the world. But rather to ‘regiondize it. This means formulating regiond
corporate governance principles for both equity based or bank based jurisdictions®®.
Another option would be to determine zones of influence and formulate principles for

esch zone. This would result in the presence of multiple principles for the main legd

29 Qlivier Fredmond and Mierta Capaul, Corporate Governance: One size fits all? (visited Feb.
24, 2002) http://rru.worldbank.org.Hot_.Topics Fremond_capaul .asp
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292 jcht, supra note 15, at 151.

2% 1d 149.

#* " Fredmond, supra note, 270.

2% Dignam, supra note 262, a 76



jurisdictions and perhgps another st formulated for regions faling outsde these

jurisdictions®®®.

F. The Theory of Convergence.

The theory of convergence was posiulated by comparative legd scholars who viewed
national governance sysems to be in competition. They predicted that this competition
would cause the systems to converge into a single efficient systen?®’. This view has been
consgently hedd save for a change in the dedrable system that the convergence will
replicate. For a while, the Japanese system seemed the favored one until the Japanese
‘bubble economy’ burst?®®. Currently the American system is the favored awe and it is the
theory of some American scholars that other countries are in the process of converging to
the American systen?®®. The debate aso includes how this convergence will take place
Whether it will be forma, where legidative action dters the basic dructure of exigting
corporate governance dtructures or functiona, where the existing structures respond to
demands of change without dtering their formd characteristics. There is no consensus on

which mode the convergence will adopt®®. But pressure will dso come from the globd

296 Id

27 Gilson, supra note 22, at 330.

2% |aChance, supra note 8, at 304. In the second half of 1997, the Asian economy experienced a
severe economic crisis. Japan, in addition to Thailand, Korea, Indonesia, Malaysia and the
Philippines suffered a devauation of currency, plummeting stock market, unemployment and a
banking crisis. Corporate governance in Japan was reassessed. The system that seemed so
compelling at first now seemed to be part of the problem.

?Haansman, supra note 113. Contains for the boldest statement of the view that all governance
systems will converge to the United States system. For other articles in support of convergence to
the United States system, see Gilson supra note 22; Cunningham supra note 24 ; Kissane supra
note 57.

%9 Gilson, supra note 22, at 337.



integration of financid markets. Advocates predict that this convergence will lead to

more efficient dlocation of capitd and improve access to investment opportunities and

financing®2.

G. Critics of the Convergence Theory of Corporate Gover nance Systems.

This theory of convergence has been met with dissenting opinions. Criticiam has been
levdled againg scholars who are predicting the convergence of governance systems in
generd. One criticiam is tha it is a migake to impose one corporate governance system
on another®®?,

In postulating this criticiam, one srong dissent suggests how culture can be
factored into governance. It sates that cross-cultura psychology can provide means of
evaduaing internaiond culturd differences and assessng their effect on corporate
governance sysems. By udng vaues, which refer to desrable gods and modes of
conduct to promote these gods, culturd differences can be grouped into predefined
concepts that transcend nations. With the aid of numerica vaues, datistics can be
obtained on national corporate governance systems and this can answer the question of
which nationd cultureis fundamentd.

The point being driven home is that the exisence of divergent cultures causes
fundamenta concepts of governance to occupy different levels of importance and this
makes the likelihood of convergence impractical. One example of how corporae culture

differences can lead to a deadlock was the failure by the European Union (EU) to adopt

%1 o' sullivan, supra note 3, at 154.
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its draft fifth directive that atempted to harmonize corporate lav and especidly
governance practices amongst European member countries. This failure was blamed on
culturd differences®®. The attempted exercise led to bitter feuds amongst the members
and an expeat pand concluded that differences in nationd cultures made the
harmonization impossible®*,

In further criticism of the scholarship of convergence, it has been asserted that no
ided dructure for governance exigs. Different forms will work well in different countries
a different times. The bottom line is that each system finds its own way of holding those
who direct the corporations accountable to other entities or persons. Whether it's to the
shareholders in the Anglo-American modd of the United States or United Kingdom, or
the supervisory board in Germany or by eevaing governance to nationd culture in
Japan305.

In response to the globd convergence advocacy scholarship suggesting that this
convergence will replicate the American sysem, it has been criticized for not being
supported by empiricd data nor having a truly globa andysis®®. The response is that
even if the sysems were to converge, they would not necessarily follow the best one®®”.

To their credit, the scholars advocating for convergence to the United States system admit

that a dngle modd is unlikdy to emerge even though the trend continues in that

%2 Monks, supra at 31, a 271

%3 | jcht, supra note 15, at 151.

304 I d

395 Monks, supra note 31, at 269.

3% Branson, supra note 26, at 231.
%97 McDonnell, supra note 111, at 34.



directio™®. Convergence may very wel occur in financid accounting and disclosure

standards bt it won't be easy in corporate governance®®.

%% Cunningham, supra note 24, at 1146.
%99 Branson, supra note 26, at 362.
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CHAPTER 5

CONCLUSION

This thess introduced the generd eements of corporate governance and the variety of
national corporate governance systems that exist. Ther differences can be accounted for
a two leves Firdly they are diginguishable by the atributes of the legd jurisdiction to
which they beong to, be it common law or civil law. Secondly, even within smilar legd
juridictions  countries differ a individua levels Important nationd differences exist in
lav and practice. Scholars have further attributed these differences to legd, culturd,
politicd and socid factors. What is cetain is that these differences have led to
competition at corporate and nationd levels. The result of which has led countries to
compete by incorporating best practices to their corporate governance systentC. After
dl, investors will be attracted by markets with the most open shareholder governance
gructure and will be repdled by low dividends, shareholder gagging or weak disclosure
lans®*. Corporate governance does maiter to individua investors, intitutiona investors,
loca or multinationa corporations, nations and a a generd internationd levdl.

This thess has dso shown that the implications are cear. For invedors it is
imperative that they become familiar with different governance sysems. Companies

seeking to rase cgpitd aroad and investors diversfying their portfolios with foreign

319 Cunningham, supra note 24, at 1146



invesment must ded with corporate governance practices in multiple jurisdictions®*2.
The ided solution, especidly for inditutiond investors who have the economic power, is
to conduct their own research. Individud investors can rely on the services of brokerage
firms or saverd other firms managing investment portfolios. But as long as investors ook
beyond their borders for investment opportunities they will need to go forum shopping
for host countries that have atractive laws. To a large extent, the laws they will be
concerned with define the corporate governance systems. Corporaie governance does
matter.

For the multinationa corporation, whether they are located in countries that have
a drong or wesk enforcement mechanism, the importation of best practices of
governance practices should be the dandard practice. The activities of multinatiord
corporaions are increasingly drawing atention and watchdogs in the form of pressure
groups and the press ae seeing to that. Only corporations with good corporate
governance will have the socid responshility and ability to be concerned with a variety
of issues like the environment, fair wages and child labor. These issues are not only of
interest to the shareholders but are also important to the well being of the corporation.

At national level, corporate governance tekes on even more importance.

Developed ndtions face the chalenge of congdantly refining their practices in order to

¥ Monks, supra note 31, at 271
%2 Choi, supra note 230, at 639
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have a competitive edge in a globd environment where cross border transactions are the
norm. Whether this competition will lead to convergence is a theory that is being foated.
There is evidence of naiond governance systems making changes in order to attract
more invesors but the question of whether this will lead to convergence into any single
model of corporate governance is currently unsupported by empirica data

For developing and trangtional economies, the notion of corporate governance
goes hand in hand with good public governance and postive economic policies in order
to be a vitd dement for private sector development. Good corporate governance is much
harder to achieve in a climate of corruption, poor public and economic governance. The
chdlengeisimprove dl threein order to attract investors.

The OECD principles of corporate governance have lad down minimum
gtandards to be complied with by member and non-member states. However, they ignore
the exigence of different nationd systems of governance molded on naion's varied
backgrounds. Neither do they consder the fact that countries are a different stages of
devdlopment. The notion of ‘regiond corporate governance systems discussed in the
fourth chapter seems ided. This would make the principles seem less as an imposition
and provide a better standard to be aspired by countries in regions that share a common
heritage.

That said, so far the OECD principles remain the only effort towards an attempt to
formulate a globd corporate governance system. Though they have been criticized, they

remain a good effort largely because they expound a system based on universa principles
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of accountability, respongbility and trangparency tha should be the cornerstone of every
corporate governance sysem no matter the legd, economic, politicd or socid

background.
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