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ABSTRACT

The purpose of this investigation was to identify and
delineate relevant |literature focusing on school financing
equity and fromthat literature to analyze the current funding
of education in the state of Georgia. The scope of the study
was limted to 1971 through 2001. This date was chosen because
1971 was the beginning of the nodern era of the school
financing equity debate. This study investigated and reported
related literature focused on policy issues of school financing
equity; analyzed various school finance equity studies;
sunmari zed pertinent court decisions resulting from school
financing equity litigation; and revi ewed anal yses of resulting
litigation pertinent to the issue of school finance equity.

The follow ng conclusions are | essons for Georgia: (1)For
more than 20 years threat of |awsuits has been effective
mai nt ai ni ng and/ or inproving school funding equity; (2)
The Education Reform Act of 2000,

HB 656, reduced funding inequities by including SPLOST
revenues and potential SPLOST revenues in cal cul ations
determ ning | ocal school district wealth, but funding
inequities still existed for the poorest school districts
in Georgia; and (3) Challenges to school funding in
Ceorgia may originate fromalleged inequities in the
state capital outlay funding. Potential success of
litigation is margi nal based on the resources of
plaintiffs, court precedent, and politics.

| NDEX WORDS: Equity, Adequacy, Education Fi nance,
Educati on Fundi ng, & Georgia
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Chapter |
I ntroduction
For over a hundred years controversy has surrounded the
met hod of properly financing school prograns and operations.
The creation of state systens of public schools did nmuch to
snoot h divisions in society and provide opportunity for all,
but the new systens of education could not escape the probl ens
of inequality and inequity present in society (Al exander, 1991,
p. 271). The forces of society, be they political, social,
econom c, or educational, are constantly shaping funding
formulas with the stated intent of fairly distributing economc
resources for public education. Rebell (1998) asserted, “It is
a scandal of Anerican denocracy that ever since statew de
public education systens were established in the nineteenth
century, virtually all of them have been financed in a manner
t hat deprives poor school districts and poor children of basic
educational resources”(p. 23). Funding of public education
continues to change and continues to be a problemfor the
“haves” and the “have-nots”.
In the second half of the twentieth century, state

governnments nmade greater efforts to correct inequities anong
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| ocal districts by augnenting |ocal revenues with additional
state funds. States have assuned a greater responsibility for
basi c prograns and services in all schools. Despite these
efforts little has changed due to the state-local relationship
in school fiscal matters and problens of fundi ng education have
been perpetuated. Currently, educational opportunity varies
greatly between the school districts of the State of Georgi a.

As a result of these inequalities many constituti onal
chal | enges have been considered in state and federal courts and
state |l egislatures continue to revise funding formulas. The
nost significant challenge in the State of Georgia was MDani el
v. Thomas in 1981. As a result of that lawsuit in 1985, the
State of Ceorgia initiated | egislation revising the funding
formula in Georgia (Georgia Code 20-2-130). The new
di stribution of funds was established as part of the Quality
Basi ¢ Education Act (QBE, 1985) that provided a conprehensive
pl an of fundanmental education statewi de. Since QBE has been
enacted, the |egislature has nade several revisions while fine
tuning the funding fornmula, but one of the nore innovative
fundi ng i deas occurred as an anendnent to the constitution in
Novenber, 1996: “Shall the Constitution be anended so as to
aut hori ze the boards of education of county school districts

and i ndependent school districts to inpose, levy, and collect a



3

one percent sales and use tax for certain educational purposes,
subj ect to approval in a local referendun?”, (Amendnent 2 as it
appeared on the ball ot on Novenber 5, 1996, in Comruni que, p.
2). The amendnent passed. The result was the establishnment
of Speci al Purpose Local Options Sales Taxes (SPLOSTS).

The Georgia Legislature in an effort to i nprove school
equity finance in Georgia nade further changes to schoo
funding in the A+ Education Reform Act Amendnment of 2001
redefining school district wealth to include SPLOST revenues as
wel | as property taxation revenues (See Appendi x A for excerpts
fromthe act). The legislature has continued to respond to
litigation, threat of litigation, and political pressure groups
in the area of school finance equity.

Pur pose of the Study

The purpose of this investigation was to identify and
delineate relevant literature focusing on school financing
equity and fromthat literature to analyze the current funding
of education in the state of Georgia. To achieve this
obj ective, the follow ng steps were taken:

1. Revi ew rel evant literature describing school

financing equity policies.
2. Review litigation focused on the school financing

equity debate.



3. Revi ew rel evant anal yses of school financing
[itigation.
4. I ntegrate findings fromthis review, and apply them

to the school financing equity issue in CGeorgia.
Met hodol ogy

This study utilized a critical review and succinct
narration of recent literature focused on the subject of school
financing equity and of court decisions resulting from school
funding equity litigation. The initiator of this study
investigated and reported related literature focused on policy
i ssues of school financing equity; analyzed various school
finance equity studies; summarized pertinent court decisions
resulting fromschool financing equity litigation; and revi ewed
anal yses of resulting litigation pertinent to the issue of
school finance equity.

The scope of the study was limted to the tinme period
begi nning in 1971 and including 2001. This date was chosen
because nost studies identify Serrano v. Priest in 1971 as the
begi nni ng of the nodern era of the school financing equity

debate (Berne & Stiefel, 1999).



Justification for the Study

Over the past 30 years state |egislatures and school
of ficials have been struggling with the problem of equitably
financi ng school s. State and federal courts have scrutinized
funding forrmulas and | egislative acts intended to make the
financing of schools nore equitable.

Previ ous studies (Rubenstein, Doering, & Gess, 1998a,
1998b; WIlianms, 1990) have exam ned financial equity and the
effects of QBE funding on school districts in Georgia. This
study adds to the body of research on school financing equity.

Taxpaying citizens, |egislators, |lawers, and judges are
continually seeking inprovenents to financing equity for a
variety of reasons. This study seeks to be part of the
solution for that purpose as Al exander and Freitas (1995)
concluded: “One of the reasons advanced for a broad reduction
in the proposed Georgia tax reformis that |ess reliance on the
property tax would make the entire tax structure of Georgia
nore progressive . . .a quest for equity in taxation should not
be di scouraged” (p. 63).

Taxpayer equity is a desirable goal for nost citizens, but also
desired is equitable school financing resulting in equal
opportunity and an adequate education derived fromthat

opportunity.
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This study is a continuation of the exam nation of public
school financing equity, and through this investigation a
better understandi ng of the issues surroundi ng equitable school
financing may result. Fromthis know edge and under st andi ng
nore equitabl e opportunities could result for all students as
Al exander (1991) envi sioned:

The idea that the conmmon good is best served by an

equi tably financed public school system has been and

remai ns a nost inportant tenet of our society . . .The

forces of ignorance and econom c difference that are today
mani f est ed and described as a fragnented, diffuse, and

di vi ded society can certainly be noderated, to sone

degree, by a nore equitably financed public school system

(p. 292).

This study will provide the necessary policy background as
well as a conplete review of equity litigation and anal yses
i npacting the financial equity of school systens in Georgia.
Educat ors, |egal experts, legislators, and citizens concerned
with the equitable financing of public schools in Georgia shal
be able to utilize these findings to assist in decision-nmaking
for all affected groups.

Definition of Terns

When undertaking a review of school finance equity and the
various topics related to the field, numerous terns are used in
t he di scussion. A nunber of authors and texts give

definitions of terns used in this field. For clarity and

consi stency in understanding this review, the follow ng
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definitions were included. These terns were obtained from
Berne and Stiefel (1999).

Ex Ante Concepts: Analysis of statutory design el enents
(e.g., the way a fornula provides aid for poor versus rich
districts).

Adequacy: A level of resources sufficient to neet defined
rather than rel ative output standards. Adequacy historically
enphasi zes outputs. The termoriginated with adequate
performance by students, on various outputs (usually student
achi evenent neasured as test scores, graduates, dropouts,
col | ege entrance, etc.).

Ex Post Concepts: Analysis of actual outconmes that result
from changes of school districts

Hori zontal equity: The equal treatnent of equals. This
concept exam nes the distribution of per-pupil resources across
districts.

| nputs Equity: Labor, equipnent and capital—-in raw doll ar
ampunts. These el enents woul d be distributed equitably.

Qut put & Qutcone Equity: This is the focus of what schools
produce and what schools do in terns of educational
acconmplishnments with students.

School Finance System A set of fornulas and rules for

using publicly collected revenues to pay for K-12 educati on.
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Vertical equity: The unequal treatnment of unequals (the
addressi ng of students’ special needs by providing greater
resources to districts or serving students who require
addi ti onal services, i.e., special education students). This
considers differences anong pupils and out puts.

Wealth Neutrality: No relationship should exist between
t he education of children and the property wealth that supports
t he public funding of that education.

Organi zation of the Study

The study was organized into four chapters. Chapter One
i ncluded the purpose of the study, the statenment of the
problem the justification for the study, definition of terns,
constraints, organization of the study, and the summary.
Chapter two contains a conprehensive review of policy and
research studies included on equity in school funding, equity
litigation and anal yses of funding equity over the |ast 30
years. Chapter three provides an analysis of the literature,
anal ysis of the law, and anal ysis of |essons for Georgia.
Chapter four contains the findings, conclusions and
reconmendat i ons.

The primary purpose of this study was to anal yze existing
literature and to understand and analyze its inpact on school

funding equity in Georgia s public school districts.



Chapter |1
School Finance Equity: Review ng Policy,
Studies & Litigation

Over the last 30 years as the school finance equity debate
has evol ved, numerous authors have exam ned | ocal, state, and
federal policy surrounding this issue. Different perspectives
have been used to exam ne these issues. Authorities in the
field have reviewed this issue in economc ternms and as
enpirical studies of state funding forrmulas. This review
provi des the necessary background to gain an understandi ng of
the conplexity of school financing equity, and obtain insight
into future directions of the issue.

Policy Inplications for School Funding Equity

Exam ni ng educational finance, Odden (1985)i nvesti gated
state school finance reformfrom 1969-1979, surveyed the schoo
finance litigation of the 1970s, and reviewed the vari ous
educational reports resulting fromA Nation at Ri sk (1983).
Odden contended that funding equity has benefitted fromthe
enphasi s on excellence not replaced by it. This enphasis on

excel l ence i nproved school funding in the md 1980s, but they
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were not dramatic increases. Al t hough gai ns were nade in
school funding equity, Odden warned denographic and political
changes will nake continued equity reformdifficult. The
chal l enge to equity funding gains in Odden’s view may cone from
| ack of political support due to increased mnority popul ations
in schools, increased di senchantment with public schools from
the 25 to 45 age group, and the need for increased options for
wor ki ng parents in public schools concerning day care services.
Odden concl uded changes in structure and governance of schools
may be necessary to retain public support for continued
educational equity reform

1990

I n forecasting and anal yzi ng school finance reformissues of
the 1990s, Odden (1990) believed |inkage between basic school
finance structure and education goals to be the first step in
acconmplishing all finance related issues. (Odden suggested to
accomplish this school finance equity be redefined froma
narrow base to a nore conprehensive nature. Second, Odden
advocated equity be exam ned nore closely as curricul um and
instruction resulting from expenditures and resources rather
than those itenms in isolation. Odden envisioned the need for

school finance data to be devel oped on an individual schoo
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basis. This would allow educational financing equity to focus
on outcones, efficiency, and productivity.

1991
Al exander (1991) noted that mal apportionnment of financi al
resources, particular those of education, was one of the nost
difficult issues in the United States today. Al exander found:
Disparities of at |east three types inherent in the
Ameri can educational system those associated with (1)
fam ly income and the attendant advantages obtai ni ng
thereto, (2) inherent nental and physical characteristics
that give sonme children and educati onal advantage, and (3)
state-created fiscal disparities amobng school districts
within the states not to nention disparities anong the
states. (p. 275)
Al exander defined eight principles regarding equity. He
bel i eved that these principles should guide policy decisions
for school funding (See Appendi x B, for the conplete |listing of
Al exander’s Principles for Equity). Al exander concluded the
forces of ignorance and econom c difference can be noderated by
the equitable financing of our public schools.
1993
Kazal - Thresher (1993) explored how desegregati on goals
could be nerged with educational finance reformto inprove
educational quality and opportunity for |ow income and mnority
popul ati ons. Kazal - Thresher maintained this policy would not

be a popul ar one because the Reagan and Bush adm ni strations

contended increased expenditures woul d not inprove education
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overall, and certainly not in mnority areas. Kazal-Thresher
insisted this was m sl eadi ng because of the fal se assunption
“that all schools have conparable | evels of resources, and that
even when per pupil expenditures are simlar, schools in
different areas can actually deliver conparable programs” (p.
5).

Kazal - Thrasher (1993) admtted the studi es of Hanushek
val i dated inconsistent relationshi ps between per-pupi
expendi tures and achi evenent, but further research has shown
that districts with sufficient resources to attract quality
teachers, inmproved instructional materials and | owered cl ass
si ze have had significant inpact on student achievenment.
Kazal - Thresher concl uded her argunents that noney does nake a
di fference:

Spendi ng noney per se will not guarantee better quality

schools for mnority popul ati ons, but spendi ng noney on

areas that we know affect student achievenent can raise

educati onal outconmes. (p. 10)
1994

Cl une (1994) outlined the shift fromequity to adequacy
that took place in policy and finance. Clune believed this
shift was driven by a consensus that high m ni nrum out comes

shoul d be the goal for all of education. Clune outlined the

di fferences between equity and adequacy:
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Equity means equal and inplies that one district or school
receives the sanme anount as another. . .Equity is and was
focused on inputs. . .Adequacy neans adequate for sone
pur pose, typically student achievenent. (p. 377)

Cl une al so spoke of “true adequacy” as the “full cost of
achi eving high m ni num standards in | owinconme schools” (Clune,
1994, p. 378). Clune defined “true adequacy” as:

True adequacy represents a nore conplete integration of
school finance, policy , and organization, reflected in
ti ght coupling between all dinensions of the table. Rather
t han provi di ng noney and hoping for good results fromthe
exi sting structure of educational policy, true adequacy
makes specific arrangenents for spending resources in an
instructionally effective manner. True adequacy is thus
far froma sinple renedy. |In effect, new resources are
contingent on schools becom ng hi gh-perfornmance

organi zations. (p. 381)

Cl une (1994) estimated the cost in achieving true adequacy
for high-poverty schools to be an additional
$5000 per pupil expenditure in low income districts. This
noney could be spent in the eight categories as stated in

Abbott v. Burke:

1. Extra staff for extended and renedial instruction in
the basic curriculum

2. Teacher training and school i nprovenent.

3. Parental outreach and educati on.

4. School readi ness from school -1inked social services.
5. An enriched academ c program

6. Faciliti es and mi nt enance.
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7. Teacher sal ari es.

8. Saf ety and school climte. (pp. 387-388)

Cl une believed educational adequacy was a national novenent
that paralleled the advocacy for handi capped and |limted
Engl i sh proficient children.

Levin (1994) maintained equal resources nust be provided
for children with simlar educational needs and differential
resources be provided for children with different needs. I n
order to provide equity in educational outconmes, access to a
full range of appropriate progranms nust be provided as well as
funding for these prograns, so all children may benefit from
t hem

I n CPRE Fi nance Briefs, Odden (1994) continued his
anal ysis of school finance refornms. Odden proclainmed the use
of local property taxes as the major source of school funding
has caused nearly all states to have system c inequities that
pervade our education system In Odden’s analysis certain
factors have limted substantive financial reform Anong these
factors are tax revolts fromtaxpayers and pressure on
education systenms from |l egislatures, courts, and the business
community to produce conpetent graduates. Odden nmi nt ai ned
the key to system c financial reform| eading to educati onal

equity nmust focus on anbitious student outcones, coherent
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policies at all governnent |evels supporting student outcones,
and a restructuring and nmanagi ng of all school systens.

Through this enphasis real educational funding equity could be
realized.
1995

Picus (1995) asked “Does noney matter in education?”’

Pi cus mai ntained statistical evidence to this date has not
established a significant relationship between spending and
student outcones, although many researchers strongly believe
noney does matter in increasing student achievenent. Picus
cited his own research to suggest effectiveness of additional
noney spent on student achi evenent nust be spent in new ways to
obtain increased benefits for student instruction.

Pi cus (1995) presented argunents on both sides of the

debat e of whet her noney nmatters:

1. There is no strong or systematic relationship between
school expenditures and student performnce.
(Hanushek, as cited in Picus, 1995 p. 9)

2. These anal yses are persuasive in showing that, with
t he possi bl e exception of facilities, there is
evidence of statistically reliable relations between
educati onal resource inputs and school outcones, and
there is much nore evidence of positive relations
t han of negative relations between resource inputs
and out cones. (Hedges, Laine & Geenwald, as cited in
Pi cus, 1995, p. 10)

Pi cus (1995) concl uded everyone agrees high spendi ng provides

better opportunities for |earning and higher student
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achi evenent, but statistical confirmation of that fact has been
difficult to develop. Picus contended educators shoul d not be
considering if additional resources are needed to inprove
educati on, but how we can use additional resources nore
efficiently to inpact student achievenment.

1996
Ri ddl e and White (1996) asserted the federal governnment

shoul d be involved in resolving this problem but they see a
nore limted or secondary role in continued anal ysis of
financial data through the National Center for Education
Statistics (NCES) and possi bl e congressional study. Odden and
Kim (1990) were in accord with Levin (1994) and Ri ddl e and
White (1996) on a new role for the federal governnent in
reduci ng i nequities across states in educational funding.

Odden and Kim see this new federalismas a link to the national
educati onal Goals 2000. They concl uded:

It may be tinme for federal role in general education aid,

al t hough that aid should be restricted to progranms and

services likely to inprove student achievenent relative to

t he national educational goals. (p. 294)

Al t hough Odden, Al exander, Levin and others have nade
substantive argunents on the case for school funding equity,
not everyone is in agreenent with their goal. Hanushek (1996)
specifically stated:

No matter how convincing the case for inequities in school

out cones, no evidence supports the notion that financing
reformof the type typically promoted will cure these
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i nequities. Mor eover, there is reason to believe al nost
t he opposite--that reformas commonly concei ved could
actually be harnful. The reason for this is sinple:

None of the discussion or policy initiatives deals
directly with student performance. (p. 20)

Hanushek contended the case for equity rested on the assunption

that spending is a good neasure of school quality, yet there is

much di ssatisfaction with schools in spite of increased

expendi tures over the past three decades.

Hanushek urged school finance reformtie additional resources

to a high-learning environnent and student achievenment or to

link equity with efficiency in schools and school funding.
Hanushek (1996) contended we nmust not disregard evi dence

of making policy on the basis of expenditure differences. |If

this evidence is ignored then the foll owi ng may happen:

1. Lessening variation in expenditure will increase the
total expenditures in schools.

2. There is no assurance new funds will go to school s of
poor chil dren.

3. Spendi ng di fferences may not accurately reflect the
real resources each district is able to produce.

4. Educati onal policies should not be geared to
districts.
5. Citizen mgration has a direct effect on the

di stribution of property wealth.
6. Spending |l evels reflect the preferences of citizens.
7. Differences in tax rates in communities has no direct

relationship with educational equity. (Hanushek,
1996, p. 32-39)
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These itens denote alterations in expenditures that can have
undesirabl e effects.

1997
Fi schel (1997) concurred with Hanushek (1996)in seeking to

nore equitably fund public education; policy nakers and courts
ignore inplications increased state fundi ng has as | ocal funds
are reallocated. Fischel indicated overall support for schools
may decline, schools nmay beconme less efficiently managed,
private school enrollments may grow, and econom c devel opnent
may be hindered by higher state taxes. Fischel cautioned

| egislators and judicial activists to be wary of policies mde
for educational funding equity nmay cause nore harm than good.

Bracey (1997) when exam ning the future of education

purports equity will not receive the necessary attention from
educators and policymkers because it will cost nore than
t axpayers are willing to pay--especially taking from nore

affluent districts and giving funds to districts with |ess
resources. This will leave the future of educational equity
fundi ng in doubt.

The National Coalition of Educational Equity Advocates,
in Educate Anerica (1997), suggested inequalities of per-pupi
spending and the reliance on property taxes have resulted in
di sparities in educational experience and school outcomes

particularly anong mnorities. These advocates suggested
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progranm c equity is a better indicator of equity than per

pupi |l expenditure. Programm c equity being that children
actually receive equal educational services and progranms even

t hough they may cost different anounts. This programm c equity
woul d result in outcones equity as suggested by Levin. The
Coalition of Educational Equity Advocates enphasized a need for
a clear federal policy in dealing with school funding.
Accordingly, this policy was proposed in 1990 in the “Fair
Chance Bill”, H R 3850 would mandate equity through revi ew of
state educational finance prograns fromthe Secretary of
Education, distribute federal funds through conpliant states,
al | ow non-conpliant states an opportunity to conply, and
increase funding to those states with adequate prograns for

t hose students with greater needs (econom cally di sadvant aged,
physi cal | y di sabl ed, and non-English speaking children).
Through federal policy equitable as well as excellent education
could be realized across all 50 states.

Augenbl i ck, Mers, and Anderson (1997) exam ned ways of
addressing the question facing nost states: How can equity and
adequacy be ensured through a state education funding systenf
Augenblick et al. (1997) believed courts face a difficult
chal l enge in determ ning what | evel of adequacy is appropriate

according to their state constitution:
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I n reaching a decision on adequacy, the court rnust first

determ ne whet her the education clause establishes a

m ni mum or an optimal education standard, or sonmething in

bet ween. Wom ng, for exanple, held that the constitution

specified only a basic education and that it was the
responsibility of the |legislature to determ ne what

el ements were essential to the basic “education basket”.

On the other hand, the optiml educational standard

articulated by the court in Kentucky is so high that not

even the state’s best -performng districts could be

confident they nmet the court’s standard. (p. 69)

Augenblick et al. (1997) explained that an adequate school

fundi ng systemis difficult for states to determ ne. The
determ nation begins with analyzing state goals, student
characteristics, nmethods to neet the educational goals, and the
cost of inmplenentation of the nethods. Augenblick et al.
outlined three approaches to determ ne the cost of an adequate
educati on:

1. Expert Desi gn Approach:

2. Econonetric Approach

3. Successful School s Approach:

In addition to the revenue determ nati on approaches, they
of fered the follow ng recommendati ons for state educati onal
fundi ng systens:

1. St at es shoul d guarantee each school district a
foundation | evel of per-pupil funding which is based
on the objectives the states expect its schools to
achi eve.

2. States should allocate funds to districts and

districts should allocate funds to schools based on
their rel ative needs.



21

3. Above the foundation |evel, states should provide
incentives for districts to generate additional |oca
support in a manner that equalizes the rewards for
weal t hy and poor districts.

4. States need to provide equalized support for the
construction and renovation of school facilities,

i ncludi ng charter school s.

5. States should give districts the broadest possible
| evel of flexibility while holding them accountable
for their performance.

6. States should allocate sone noney to schools as a

reward for exceedi ng performance expectations.
(Augenblick et al., 1997, p. 76)

The National Association of Secondary School Principals

(NASSP) in Spending and Student Achi evenent (1999) summari zed
the equity funding debate that started with Serrano v. Priest

in the |ate 1960s and continues today. Education reform
initiatives comng fromstate governnments are dependent on the
finance systens arranged by the state, and have nade little
progress in reducing funding disparities across school
districts. NASSP concl uded financing public schools is
becom ng nore difficult and conplex as funds beconme nore
limted. Policymakers nust focus on student productivity and
real l ocate avail abl e funding where revenues will be nost
effectively spent.

M norini and Sugarman (1999) described the potenti al

prom se and challenges to the inplenentation of adequacy
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as the new standard in school finance funding. They
outlined potential benefits of an adequacy approach:

1. Focuses on what would be needed to assure that
all children have access to those educati onal
opportunities that are necessary to gain a |evel
of learning and skills that are now required,
say to obtain a good job . . . and to
participate effectively in our ever nore
conplicated political process.

2. VWhat is nost distinctive about the adequacy
approach is that, unlike the traditional school
finance cases, it does not rest on a norm of
equal treatnment. |ndeed, the adequacy cases
aren’t about equality at all, except in the
sense that all pupils are equally entitled to at
|l east a high-mninum . . adequacy is not a
matter of conparing spending on the conpl ai ni ng
group with spending on others. It is rather
about spending what is need (and its focus is in
sone respects nore on the school or the pupi
than the district).

3. At the level of the noral claim educational
adequacy seens to be about what fairly ought to
be provided, leaving it in the end to the
student to take advantage of that offering. (pp.
188-189)

M norini and Sugarman (1999) contended the courts
will identify a standard to neasure school systens by as
a requirement of the state constitution. Mnorini and
Sugarman cite the work of Guthrie and Rothstein's
“prof essi onal approach’ as a possible nmethod for
i npl ement ati on of adequacy. Guthrie and Rothstein’'s

“professionals” determ ne what inputs are necessary,

determ ne the cost of those inputs, allow schools
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flexibility in use of the budget, and then hold schools
account abl e for student performance. Anot her approach
is that of Augenblick and Myers (1997) who use the
“successful schools” approach to determ ne the |evel of
fundi ng appropriate for schools to inplenment adequacy.
Augenbl i ck exam nes those schools currently nmeeting
performance standards of students and using an average of
their spending to determ ne a baseline for other schools
to have a hi gh-m ni rum approach. Whatever the nethod,
courts will be exam ning the various approaches of
adequacy to satisfy their individual constitutional
requi rements.

M norini and Sugarman (1999)acknowl edged adequacy
has strengths and weaknesses both |legally and
educationally, but they offered the follow ng
observations on its inplenmentation:

1. Addi tional utilization of adequacy by states

wi Il pressure the federal governnent to assi st
in funding states with I ess than sufficient
fiscal capacity.

2. Adequacy is not a road-block to conmmunities
seeki ng even nore than a high-m ni num educati on.

3. Technology will play a key role in resolving the
matter of what children should and have | earned
at various stages of schooling.

4. Money will be required in many districts to
bring some districts to an adequate |evel.



24

5. Many critics of adequacy do not believe that
extra noney i s capable of yielding success in
big city school districts. Mny critics believe
school finance |litigation is wasting tinme and
noney, until parents of inner-city children
makes changes in their lives and in the
i ndividual child s home life. (Mnorini &

Sugar man, 1999, pp. 205-07)

M norini and Sugarnman (1999) suggested many experts
vi ew adequacy as a neans of obtaining true educati onal
opportunity for blacks. Thus court-ordered reform “could
turn out to be, through a very convoluted route, the real
| egacy of Brown” (p. 205). Regardless of that view,
M norini and Sugarman cont ended:
if claimants continue to win in court, the judges
may at | east function as a spur to nore innovation
and experinmentation than our existing public
education woul d undertake on its own. Therein,

perhaps, lies the main prom se of the new
educati onal adequacy paradigm (p. 207)

In the Oregon Legislative Policy, MConb (2000) outlined
the | egislative tasks ahead as the focus changed fromequity to

adequacy. Legislators defined the issues facing them

Even if a distribution is equitable, it can still be

i nadequate. . .Essentially, an adequacy approach asks,
what do we want students to know, and how much does t hat
cost?

“Adequacy” as a state school finance systemthat provides
and ensures the use of sufficient funds necessary to
devel op and maintain the needed capacity to provide every
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student a reasonabl e opportunity to acconplish clearly
articul ated and neasurabl e educati onal objectives.
(McConbs, 2000, p. 2)

State | egislatures were attenpting to deal with this shift
fromequity to adequacy by trying to determ ne what states
shoul d pay for, what |ocal school districts should handle, and
what adjustnments nmust be made. The legislative report stated
the focus was not on student outcomes rather than instructional
i nputs. MConbs (2000) explored a variety of nethods to
det erm ne adequacy, but the goal of the process was to become
nore efficient in non instructional areas so expenditures coul d
be maxi m zed for teaching and | earning.

Pi cus (2000) analyzed the policy shifts resulting from
finance litigation. Picus contended adequacy has shifted the
focus of school finance to outcones rather than inputs. Picus
defi ned adequacy and equity as foll ows:

Adequacy focuses on providing sufficient and absol ute

| evel s of funding to enable all children to achieve at

high levels. This differs fromequity, which concentrates

on relative levels or distribution of funds...In the past,
st ates have defined adequacy on the basis of revenue

avai lable. This is, in essence a political decision,

rat her than a decision based on student needs. Driving

t he change now is the establishnment, for the first tine,

of ambitious education goals at all |evels of the

educati onal system These goals are ainmed at raising
outcomes for all students. (p. 1-2)
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Pi cus (2000) believed numerous school finance |awsuits
di splay the inportance of determ nation of an adequate

educati on. Pi cus outlines three nndels used to detern ne

adequacy:
1. The cost function nodel
2. The observational nethod
3. The professional judgenment nodel

Pi cus acknow edged that each of these nodels requires sone

adj ustnment for differences in student popul ation, |ocation,
needs, cost-of-living, teacher salaries and education |evels,
and students with special education needs, linmted English
proficiency, and | owinconme households. Schools would be able
to determ ne cost of instruction that to neet the varying needs
of their students and allow themto reach higher |evels of

achi evenent (Picus, 2000. pp. 3-4).

Augenbl i ck and Odden (2000) summari zed the shift
fromequity to adequacy in school funding and outlined
acconmpanyi ng policy shifts. The shift fromequity to
adequacy was caused first by the standards nmovenent, and
second because the standards nmade cl ear expectations that
coul d be addressed through litigation when they were not
met. This has caused policy nakers to ask many questions

to i nprove school achi evenent:
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1. VWhat resources does it take?
2. What educational strategies and staffing
positions

are needed for high performance?
2. VWhat additi onal resources are needed for

children with special needs, including children
who are | owincone or English | anguage | earners?

(p. 2)

Di fferent adequacy-based funding formul as have been
devel oped by: (1) defining conponents for student success
(strategi es and necessary staff), and (2) assigning
dollar figures to those itens. Although this seens
rather sinplistic, it poses challenges to policymkers to
determ ne what prograns to offer so all students can be
successful (For nore information concerning adequacy-
based funding fornul as, please see Appendi x C, Conpari son
of Four Fundi ng Model s, where four different approaches
have been outlined Augenblick & Odden, 2000, p. 3).

Augenbl i ck and Odden (2000) outlined practical
i nplications of adequacy fundi ng:

1. What | evels of funding will lead to what |evel
of performance?

2. A new rel ationship between states and school
districts exist through greater funding,
increased flexibility in spending for schools,
and greater accountability.
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3. Schools will be in control of their own budgets.

4. The focus of school managenent will be on

al l ocating resources in support of instructional
prograns. (p. 4)

Concl udi ng the discussion on adequacy, the follow ng
strategi es should be inplenmented for adequacy-based
funding to be successful: (1) Build capacity of teachers
and principals through training and staff-devel opnent,

(2) Align incentives and performance for teachers, and
(3) States should invest in |earning opportunities proven
to be linked to performance. These strategies will help
insure the success of an adequacy-based funding fornula
and an adequacy based education (Augenblick & Odden,

2000, p. 5).

Rubenstein (2000) detailed the discussion of equity
and adequacy as it related to school funding in Georgia.
Rubenst ei n addressed several policies concerning school
funding in Georgia. Rubenstein contended neasurenment of
adequacy is nmore difficult than the neasurenment of equity
because it is based on the relationship of inputs to
performance. Rubenstein outlined three nethods for the
det erm nation of adequacy:

1. Guthrie and Rothstein’ s “professional expert”

approach identifying instructional strategies
and costs.
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2. Augenblick’s “exemplary district” approach
identifying the costs associated with educating
students in districts who are doing so
successful ly.

3. Dunconmbe and Yinger’s econonetric approach
establishing a “cost index” and a statistical
estimate in determ ning cost of adequate
education. (pp. 3-4, also, see Appendix B,
Conpari son of Fundi ng Model s)

I n addition, Rubenstein (2000) revi ewed educati onal
finance litigation and noted the rel evance of these
i ssues for Georgia:

The constitutionality of the state funding system
was upheld in the McDaniel v. Thomas deci sion and
there is no current litigation on the matter. Since
McDani el , QBE has replaced APEG, providing a nuch

hi gher | evel of state education funding and a
greater degree of wealth equalization across
districts. In the McDaniel case, plaintiffs argued
that Georgia' s funding systemfailed to neet the
state’s constitutional responsibility because
“adequacy” required both equal educati onal
opportunities and a mninum | evel of opportunities
across districts. The court rejected the
interpretation of “adequate” as to “give to the word
“adequate.” While “adequacy” as a | egal standard
was undevel oped at that tinme, courts in nmany states
have westled with the definition of adequacy since
t he McDani el decision was handed down. |In fact,
courts in every state contiguous to Georgia have
heard chal | enges based on adequacy cl ai ns since
1989. (p. 5)

Rubenstein (2000) believed disparities in state
funding in Georgia could be the result of these reasons:
1. Difference in local preference for education.

2. Differences in fiscal capacity.
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3. Di fferences in student needs.
4. Differences in cost-of-living. (p. 6)
Rubenstein |isted various options allow ng Georgia
school funding to neet equity and adequacy chal |l enges:
1. Take no acti on.

2. | ncrease the nunber of mlls eligible for
equal i zati on.

3. | ncrease the range of mlls eligible for
equal i zati on.

4. Vary the number of mlls eligible for
equal i zati on according to wealth and tax effort
of school system

5. Provide for differences in cost across
districts.
6. Establishing fixed state and | ocal shares for

t he basic programs with | ocal prograns
contribution in proportion to percentage of
total state weal th.

(pp. 8-9)

Rubenstein’s proposals offered educators and |egislators
a w de-range of options to neet enmerging demands for
adequacy in Georgia s schools.
2001

Hansen (2001) provided a background sunmary of the
changi ng context of school finance by exam ning new
denogr aphi cs, a nore conpetitive marketpl ace, new

t echnol ogy, and increased parental choice in educating
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children. Hansen summari zed the changes in educati onal
finance accordingly:

It is sometinmes argued that the 19'h century was a

time of establishing schools in the United States,

the 20'" century was a tinme of guaranteeing access to
public education for all and the 21st century will be

a time of ensuring that all students receive at

| east an adequate education. Political pressures

for performance and accountability and court

mandat es for funding | evels that guarantee adequacy
are pushing policynmakers to re-orient school finance

policies toward this new objective. (p. 3)

Hansen (2001) believed that not only has school
finance shifted froma focus fromequity to adequacy, but
it also has “shifted froma primary concern for spending
on schools to a primary concern for the adequacy for the
education itself” (p. 7). She stated the appeal of
adequacy lies in the shift of decision-mking from
political dividing of existing funds to providing
educati onal opportunities for students to neet their
obj ectives. She posits the many issues are unresol ved
bef ore adequacy standards are applied:

1. What does adequacy nean? Exactly what

educati onal objectives does it set for students
and school s?

2. What will it nmean to extend the concept of
adequacy as an equity standard to federal,
school and student-|evel policies?

3. What happens to the definition of an adequate
education when it collides in the politica
arena with demands to adequately fund ot her
wort hy objectives?
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4. How will the courts or legislators determne if

fundi ng is adequate? (pp. 7-8)
Hansen forecasted the pressures of accountability, the
focus on performance, and the issues of adequacy present
chal l enges for policy makers in funding education in the
21st century.

Odden (2001) believed school finance concern has
changed toward fiscal adequacy. The new school finance
literature includes results as defined by an “adequate”
education. This shift has been a result of standards-
based reforns and school finance litigation. Odden cited
the foll ow ng nmeasures:

The benchmark of the new school finance is whether

it provides adequate per-pupil revenues for

districts and schools to enpl oy educati onal
strategies that are successful in educating students
to those standards . . . .The legal test for
adequacy is whether a state’s school finance system
provi des sufficient revenues for the average school
to teach the average student to state-determ ned
performance standards and whet her sufficient
addi ti onal revenues are provided to help special -
needs students al so achieve at those performance

| evels. (p. 86)

Odden (2001) outlined different funding fornmulas to
determ ne an “adequate” anount for school funding (See,
Appendi x C, Conparison of Funding Mbddels). Odden

concl uded school finance anal ysts nust be able to do the

foll ow ng:
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1. | dentify the cost of effective educational
pr ogr ans.

2. | dentify costs and structures of salary systens
to

find and retain excell ent teachers.

3. | ncorporate these findings into finance systens
t hat provi de adequate resources for each school
district.

4. School s nust utilize these resources in
ef fective

progranms. (p. 90)

He believed these changes in school finance hold great
prom se for educational inprovenent, but warned a | arge
amount of work remains in perfecting this approach.
Sunmary

School finance equity remains as a central but
controversial issue in funding public education. Although
policy makers are not in agreenment as to the nethod nor the
instrunment (local, state or federal governnents), they do agree
t hat school finance equity policy requires continuing discourse
and anal ysis to resol ve ongoi ng educational financial problens.

St udi es on School Funding Equity

Nati onal St udi es

Ver st egen (1994) exam ned efficiency and equity in
American school reform She analyzed a uniform data base

resulting fromthe 1990 census and she found revenue increases
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were substantial but not all states experienced this growth.
She procl ai ned:

In sum over the past decade wealthy states with nore

af fluent children increased revenue for the schools

substantially; poor states and children, however,

experienced | evel revenue growh or actual downturns, when

inflation is taken into account. (p. 113)

Ver st egen found maj or revenue increases were linked to reform
novenments, wealth neutrality across states eroded, and greater
fundi ng i ncreases educational outconmes for children in poverty.
The challenge then to local, state and federal governnents is
not only enhanced student achi evenent, but provide equal
opportunity for children to achieve better educati onal

out cones. Verstegen concl uded:

“equity is nmore efficient, but equity w thout excellence is not
the goal” (p. 131).

I n response to congressional requests, the Ceneral
Accounting O fice Departnment of Health, Education and Human
Services addressed the foll ow ng questions (School Finance:
State and federal efforts to target poor students, 1998): (1)
the size of the funding gap between poor and weal t hy school
districts by state, (2) the factors affecting those gaps, and
(3) the effect of state policies on the disparities. Using

1991- 1992 school data and followup with state school finance

officials in 1995-1996, the research concluded: (1) Funding
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di sparities becanme greater despite policies to help poor
districts; (2) Three factors affecting these gaps were the
state’s funding efforts to target poor districts, the state’'s
share of total funding, and the local tax effort; and (3)
| mplications for state’s funding policies were to reduce
fundi ng gaps between rich and poor school districts by
targeting funding to poor districts. In the 1995-1996 foll ow
up only about half of the states reported targeting poor
districts or state share of funding.

Comrenti ng on this congressional study, Johnston in
Educati on Week (1998, June 24) explained no easy solutions were
on the horizon for school funding equity. A conbination of
increased state aid and constraints on |local tax efforts would
be needed to solve school funding disparities, but state and
| ocal politics may sabotage any credible sol ution.

| ndi ana, lowa, and lllinois

In a study of progress of school finance equity in
| ndi ana, lowa, and Illinois, Hickrod, Chaudhari, and Lundeen
(1980) found progress toward funding equity was nerely a result
of reducing tax rate disparity across school districts.
Hi ckrod et al. suggested research conpari sons across states are
difficult because of different data but sonme conparisons can be

made in the achi evenent of the goal of equity. The authors
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recomended policynmakers be aware policies designed to achieve
equity may not contribute to wealth neutrality as efforts to
hel p poor children and those students with greater needs are
made.

Sout hern_ St at es

The South has often been categorized as bei ng poorer than
ot her regions of United States in terms of funding educati on.
Hirth (1996) investigated fiscal equity in the South and
system c reforns in education the region.

Most sout hern states have enbodied the tenets of Goals 2000
(compr ehensi ve change focusing on nany aspects of the system
and policy coordination on well-defined outcones). Hirth found
sone states and school districts in the South are | ess capable
of achieving the initiated reforns. Hirth believed:

Policy makers be cognizant of fiscal disparities within

states and between state and take appropriate actions to

ensure that every student has an equal opportunity to

learn. (p. 30)

Educati onal funding equity and educational reform nust be
i nked to provide system ¢ change--real fiscal equality and

i nproved student productivity for all students.

Al abama, | ndi ana, M ssouri,
Ohio and Virginia

Equity of the distributions of per pupil revenue was
exam ned for the previously nmentioned five states over a period

of seven years by Verstegen (1996). State and |ocal revenues
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only were studied to isolate the one factor funding as
Ver st egen detail ed:
Al t hough ot her resources can be conpared in an equity
anal ysis--such as variations in the distribution of
t eacher characteristics, class sizes, technol ogy,
curriculum and test scores--funding is the chief
vari able, of interest because it allows localities choice
in the mx , level, and intensity of physical and human
resources than can be procured and is, therefore,
fundamental to the analysis of opportunity. (p. 147)
She determ ned significant inprovenment in fiscal equity had not
been achieved in any of the five states. Three states | essened
di sparity for students in the lower half of the distribution
and in other states inequality grewin the total distribution.
M xed findings anong the states were due to state studied,
val ues and goals of the state, and the tinme period studied.
Educational funding equity remained, but efforts to exam ne and
i nprove funding equity became nore sophisticated as Verstegen

denonstr at ed.

New Engl and St at es

In the study of six New England states questions were
addressed concerni ng school finance systens failure in
equal i zation efforts. Fastrup (1997) asked whet her school -aid
formulas are faulty or have states failed to address the
inequities of poor and rich districts? Fastrup addressed state
support of education, distribution of state aid with regard to

wealth, the effect of funding on taxpayer equity, and the
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rel ati onshi p between taxpayer equity and per-pupil spending
disparities. Fastrup found:

Weal th rel ated spendi ng disparities, albeit conparatively

smal |, persist, not because of a failure of state policy
to offset their fiscal disadvantage, but rather because
poorer districts were unwilling to tax thensel ves at rates
conparable to other districts.

(p. 388)

Fastrup suggested some inportant policy changes. He declared
inequities in the | owest quintile should be addressed first for
t axpayer and student equity. He believed this area is nost in
need and woul d represent an increnental approach that would be
politically feasible as opposed to changi ng the whole system
He contended the state nust have a greater enphasis in schoo
fundi ng but not at the expense of l|ocal control:

Equity in school finance does not have to cone at the

expense of sacrificing our long standing tradition of

| ocal control over |ocal school finances. Local autonony

can be preserved, albeit with |arger state funding

percent ages than which now exist, but with only nodestly

redistributive school aid formulas. (p. 393)

Chi cago, Fort Wrth,
New York City, & Rochester

I n a uni que approach in analyzing school equity funding
Stieffel, Rubenstein and Berne (1998) exam ned intra-district
equity in four cities. Stieffel et al. naintained school-1|evel
anal yses hold great potential in equity studies because schools
are the unit where educational outcones are acconplished. They

exam ned equal opportunity, horizontal equity, and verti cal
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equity in their study of individual schools rather than
districts. Stieffel et al. (1998) assuned:
In large districts with many schools (such as the
districts examned in this article), it is inportant to
det erm ne whet her resource disparities arise between
schools within the districts, and to explore the factors
that may be systematically linked to such disparities. (p.
454)
Stieffel et al. found these schools were generally horizontally
equi table, results were m xed for vertical equity, and overal
equal opportunity was strong. Sone anal yses were difficult to
interpret due to a lack of reliable data avail able for
i ndi vi dual school s. This study applies previous equity
measures to individual schools so avail able data can be used
for future inprovenent of equity within districts.
II1linois
Hi ckrod and his col |l eagues have contri buted a | arge anount
of research on school funding equity with a particul ar enphasis
on Illinois. In 1979, Hickrod, Chaudhari, and Hubbard
eval uated the progress toward equity made in Illinois during
the years 1973-1979. They studied the disparity and wealth
neutrality dinensions of school funding and found during the
years 1973-77 gains were made in both areas. 1In the years
during 1977-79 early gains began di m ni shed. Hi ckrod et al.

specul at ed education finance reform my be |ike other refornmns,

that may only be successful in the short run. They al so
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surm sed that “taxpayer revolts”, inflation, and declining
enroll ments may contribute to the | oss of equity gains nmade in
their longitudinal study. Hickrod et al. suggested equity goals
may be kept as a top priority through additional financial
litigation and additional research.

In a later publication of the |ongitudinal study in
Il1linois, H ckrod et al. (1991) continued their analysis of
equity of schooling funding. Recognized as the |ongest equity
study in the United States, Hickrod et al. (1991) nmmintai ned
their evaluation is a case study of Illinois and is descriptive
rat her than analytical in nature. The authors considered in
any equity study there can be sonme variation in inputs,

t hroughputs, and out puts due to cost-of-living, willing to tax
at the local school district, differences in socio-economc
background of children, but the courts can not accept these
variations due to equal protection clauses in their
constitutions, the egalitarian training of teachers and

adm ni strators, and ideol ogy of Western Civilization itself.

Hi ckrod et al. (1991) found:

Il1linois school districts are nore unequal at the present

time than they were when the 1970 state constitution was

adopted. (p. 13)

Al t hough some of the | ower spending districts did nove toward

the nmedian during this tinme, the higher-spending districts
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i ncreased spending at a much greater rate than the | ow spendi ng
districts. Hickrod et al.(1991) determ ned:
The solution lies in “leveling up” the spending of |ow
spending districts, and that “leveling up” requires nore
state aid. (p. 21)
Hi ckrod et al. summarized the gravity of the continued quest
for equity:
The di scouragi ng thing about the historical evidence is
that 1nprovenents on these equity indexes are clearly
dependent upon very sizable increases in general state
aid, which, in turn, neans sizable increases in state
taxes. . . the solution to the equity problem was not to
be purchased at sone bargain basenment price. What is
inportant is that the longer the citizenry waits, the
hi gher the price to solve the problem (p. 15)
| ndi ana
| ndi ana public school financing represents a unique
conbi nati on of local effort and state aid. |Indiana has frozen
| ocal property taxes for funding education since the early
1970s, and has relied heavily on state aid for funding. Wod,
Honeyman and Bryers (1990) analyzed the fiscal equity of
| ndi ana’ s public schools in 1972-73 (preceding the tax freeze)
and 1985-86. Wbod et al. found operating expenditures nore
i nequitable in 1985-1986 than in 1972-1973. They also found a
very strong relationship between the wealth of a school
district and per pupil expenditures. The nonetary policy of

limting local property taxes and increasing state aid to

education led to greater fiscal inequity in Indiana. This
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study is contrary to many other studies cited in the literature
suggesting increased state aid will aneliorate the effects of
i nequities caused by the |ocal property tax.
Kent ucky

The Kentucky Education Reform Act of 1990 (KERA) was
anal yzed for its effectiveness on equity and educati onal
opportunity. Adans and White (1997) exanmi ned the horizontal
and vertical equity, and fiscal neutrality of funding as the
result of KERA. KERA was i nplenmented as a result of
Kentucky’ s educati onal fundi ng bei ng found i nadequate,
i nequi table, and inefficient in Rose v. Council for Better
Education, Inc., (1989). Adanms and White's findings were
positive for KERA:

1. Statistics showed equity was inproved.

2. Fiscal neutrality was nore uniform and granted nore
equal educational opportunity.

3. Al'l districts gained, but districts at the bottom
gai ned the nost. (pp. 170-173)

Adans and White professed Kentucky inproved equity by
structuring state policy in fairer ways, by tailoring state aid
to differences in |local wealth, and by granting incentives to
poorer districts to increase |ocal effort. Based on their
research they found KERA to be an effective reform of past

inequities in Kentucky educational finance system
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M chi gan

Addoni zio (1997) investigated inconme-expenditure
relationship in M chigan school funding reform
He advocat ed:

A better understanding of the relationship between a

community’s household inconme levels and its preferred

| evel of public school spending may provide insight into

political pressures that may be exerted on state

| egi sl atures to all ow supplenentary |ocal financing at the

margin. (p. 23)
He contended school spending is a U-shaped function of income
where both | owincome and hi gh-inconme districts support high
spending |l evels for schools. He suggested M chi gan school
reforns have altered the preferences of M chigan taxpayers so
that they can no |onger select their ideal maxi num spending
Il evel. The new state fornulas created di screpanci es between
| ocally preferred and actual expenditures for education.
Addoni zi o believed these refornms may | ead taxpayers to nove
fromequity back to choice of different funding formulas or
increase |l ocal nonprofit education foundations. He expected

reforms may hold only tenporary equity funding sol utions:

States may succeed, at least for a time, in constraining
public school expenditures, but cannot [imt education

spending. In the long run, educational spending will tend
to conformto | ocal demand and any state |egislation
designed to prevent that conformty wll |ikely be anended

or circunvented. (p. 38)
| f Addoni zi o’ s assunption is correct, this would help explain

why sonme states have nade gains in equity funding only to | ose
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them5 to 10 years later, and would give inpetus for the need
of continued research in school funding equity.

I n studying educational funding equity and finance reform
schol ars designate Serrano v. Priest (1971) as the inpetus for
many states to develop state aid plans that inmproved student
funding equity. The assunption in many of these plans was that
equity referred to general fund expenditures and did not
include funding for facilities. Sielke (1998) investigated
school facilities and equity issues in Mchigan since 1993 when
the use of property taxes to fund schools was greatly reduced.
Sielke cites Pauley v. Bailey (1982), Roosevelt Elenentary

School District No. 66 v. Bishop (1994), and DeRol ph v. State

(1997) for their inportance on equity issues regarding school
facilities. In Paul ey equity was |inked to school facilities,
Roosevelt was the first litigation to focus strictly on equity
and facilities, and DeRol ph, focused on facility needs as well
as program needs.

Si el ke (1998) indicated M chigan did not address facility
needs in its 1993 reformwhile reducing its reliance on
property taxes. Mchigan is one of 14 states that does not

provi de financial assistance for facilities. This causes w de
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variations to exist between districts’ ability to bond for
school facilities, maintenance and capital outlay expenditures.
She found:

1. Revenues have increased greatly for general fund
expenditures as well as for facility needs, but the
percent age of expenditures for facilities has

decr eased,

2. M chi gan voter response for facility bond i ssues has
been poor, and

3. Current funding mechani sns are inequitable for
students and taxpayers as wealthy districts are nore
willing to fund facility issues. (pp. 317-321)
Siel ke warned imtations in current funding formulas for
general funds, may place M chigan school facilities in
j eopardy. Her research denonstrated unsolved equity dil emmas
for the State of Mchigan, a | eader in the area of schoo
fundi ng equity.
Texas

In “A response to Rodriguez”, Verstegen (1987) probed

Texas’ education funding equity as of 1985-86. She exam ned
adj usted revenue and weal th based on the average daily
attendance. Verstegen found the equity indicators (Coefficient
of Variation, Gni Index, & MLoone |ndex) showed great
improvenment. In fact from 1976 to 1986 all neasures show great
i nprovenent. Verstegen attributed this inmprovenent to an

urgent response by Texas | awmakers to Rodriguez, but warned
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vigilance will be necessary to nake these gains in equity
enduri ng.
Georgi a

A longitudi nal study of equity in Georgia for the funding
years 1988 though 1996 was conducted by Rubenstein, Doering,
and Guess (1998a; 1998hb). Rubenstein et al. exam ned
district-level revenues for education provided by the Quality
Basi ¢ Education Act (QBE) excluding capital outlay, food
services, transportation and adult education. The authors
found that over this time period that equity inproved,
but revenue directed for students bel ow the nmedi an was
declining. Rubenstein et al. (1998b) concl uded:

VWil e the anal yses do not suggest that severe

i nequities have appeared since the enactnent of the

BE refornms, subsequent anal yses nust al so exam ne

t he adequacy of funding in Georgia. Despite efforts

to increase spending, per-pupil expenditures in

CGeorgia remain bel ow the national average.

Addi tionally, the performance of students in the

state has often been anong the |lowest in the country
As these equity anal yses denonstrate, policy

makers nust be aware of potential equity

consequences caused by heavier reliance on | ocal

f undi ng. The potential tradeoffs between equity

and adequacy, and the increasing

di sparities for lowrevenue districts, provide a

partial agenda for further study of Georgia' s school

finance reformefforts. (p. 3)

California

In the school system fundi ng di scussi on many

different research questions have been asked to inprove
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under st andi ng of possible solutions. Picus and McCroskey
(2001) exam ned within district spending as an approach
to resolving the school funding question. Wthin school
spendi ng exam nation could provide detail ed accounting of
t he cost of an adequate education, could lead to
accountability measures w thout restrictive controls, and
could lead to inmproved understanding of the relationship
of noney and achi evenment by providing better fiscal data
to answer the question of how noney nmatters. Pi cus and
McCr oskey asserted within school spending research to be
an essential factor in the quest for an adequate
education for all students.
Sunmary

Studi es of school finance equity remain an inportant
i nstrunent for exam ning inmprovenment in school funding.
These studies provide a neans to |link actual school
conditions to concepts purported in equity litigation.
Equity studies allow researchers to neasure the effect or
pur pose of policy changes that are made in school finance
funding. Fromthis information, connections nust be nmade
bet ween the intended effects of policy and reality of
t hose policy changes. Using equity studies helps to

i nprove policy decisions affecting school finance equity.
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Summaries of Equity Litigation
The follow ng court cases provide a brief review of the

educational finance litigation over the last 30 years, with an
enphasi s on those cases nost pertinent to the central issues in
school finance in the State of Georgia. The summaries are in
chronol ogi cal order beginning with the Serrano v. Priest case,
wi dely recognized as the beginning of the nodern era of equity
litigation.

Serrano v. Priest

In 1971 the California Supreme Court declared the state
public school financing system be declared invalid in violation
of the state and federal constitution, based upon provisions
guar ant eei ng equal protection of the law (Serrano v. Priest,
1971, p. 1241). This suit against then state Treasurer, lvy
Baker Priest, is generally regarded as the begi nning of the
nost pertinent litigation over the |ast 30 years. This suit
was the first to chall enge “equal protection” as a means of
attacking disparities and inequalities in educational funding.
This case has becone to be known as “Serrano |” (Serrano v.
Priest, 1971, p. 1241).

San Ant oni o | ndependent School District v. Rodriquez

This is the |Iandmark decision of the United States Suprene

Court in funding equity litigation (San Antonio v. Rodriguez,
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1973). Mexican-Anerican famlies residing in San Antonio
school district brought suit chall enging Texas’s educati onal
financing its heavy reliance on the property tax. The District
Court found that wealth is a “suspect” classification and
education was a “fundanmental” right. The United States Suprene

Court in reversing the decision of the | ower count found:

1. Texas school financing does not di sadvantage any
cl ass;
2. Nor does it pose a threat to any fundanental right of

the constitution. Consequently, education is not a
fundament al right;

3. Strict scrutiny can not be used to exam ne the
guestions of |ocal taxation and financing; and

4. Texas educational financing does not violate the
equal protection clause of the 14'" amendnent.
(San Antonio v. Rodriguez, 1973, p. 2)

Al t hough the Suprenme Court upheld the current educati onal
financing in the State of Texas, it did not want its action to
violate the principles of federalismor to condone inequitable
educati onal financing:

We hardly add that this Court’s action today is not to be
viewed as placing its judicial inprimtur on the status
quo. The need is apparent for reformin tax systenms which
may well have relied too long and too heavily on the |ocal
property tax. And certainly innovative thinking as to
public education, its nethods, and its funding is
necessary to assure both a higher level of quality and
greater uniformty of opportunity. These matters nerit
the continued attention of scholars who al ready have
contri buted nmuch by their challenges. But the ultinmate
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solutions nust cone fromthe | awmakers and fromthe
denocratic pressures of those who elect them (San Antonio
v. Rodriguez, 1973, p. 58-59)

Robi nson v. Cahill,

The constitutionality of New Jersey school funding was

questioned in this suit (Robinson v. Cahill, 1973, p. 273).

The case centered around New Jersey’'s constitutional guarantee
of “thorough and efficient system of public schooling”. Great
di sparities in spending in education were found dependi ng on
the student’s district of residence, and State aid did not
solve the inequities. The Court was reluctant to overturn the
current funding because of the “equal protection” argunents,
but eventually found the present systemin violation of the

“t horough and efficient” clause of the New Jersey Constitution.
The Suprenme Court held that the operation of schools could be
del egated to | ocal districts but the fiscal responsibility
resides with the State. The Suprene Court of New Jersey held
that the current systemof was in violation of the “thorough
and efficient” clause and that conpliance with the constitution
could not be net with the current reliance on the property tax
disparities among districts. The Court further stated

“t horough and efficient” applied to capital expenditures as
wel | as operating expense, and the state could recognize doll ar

differentiations in spending in districts because of
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di sadvant aged children. |In effect the Court overturned the
inefficient educational funding of the New Jersey system but
set sonme guidelines to all for differentiation by the
| egi sl ature (Robinson v. Cahill, 1973, p. 273).

Shofstall v. Hollins

In 1973, students and parents fromthe Roosevelt School
District in Arizona, sued alleging school funding in the state
was unconstitutional due to: (1) Disparities of wealth between
school districts; and (2) greater tax burden on taxpayers in
poorer school districts (Dayton, 2001, pp. 18-19).

The Suprenme Court of Arizona recognized that education as
a fundanmental right according to the Arizona Constitution, but
cited argunents from Rodriguez in denying the equity
al l egations of plaintiffs (Dayton, 2001, pp.18-19).

MIliken v. G een

In 1973, the M chigan system of school finance was found
to be constitutional (Dayton, 2001, pp. 19-20). The M chigan
Suprenme Court, simlar to the Arizona court in Shofstall v.
Hollins, relied heavily on the argunments of Rodriguez. The
Court held plaintiffs had failed to prove their allegations
about the M chigan school funding system The Suprenme Court
adm tted disparities existed in the M chigan funding system for

education, but the evidence did not suggest these inequalities
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in spending were of a constitutional significance. Plaintiffs
had failed to establish a connection between funding

di sparities and a relationship to school achievenent.
Plaintiffs also failed to present a workable and
constitutional funding alternative that would aneliorate the
probl em ( Dayt on, 2001, pp. 19-20).

Thompson v. Engel ki ng

In 1975 the I daho system of school funding was found to be
constitutional (Dayton, 2001, pp. 20-21). In reversing a |ower
court decision, the Idaho Suprenme Court found school funding
did not deny equal protection of the |aws.

The Court, as in the previous cases summrized, relied

heavily on the Rodriguez argunents in its finding that

education is not a fundanental right and wealth is not a
suspect class. The Court found plaintiffs evidence was
insufficient, and it was greatly concerned with a deci sion
expanding litigation in non-education social service areas. In
addition, the court found plaintiff’s challenge to Idaho’s
education article to be without nerit. Idaho's |egislature was
found to be in conpliance with its constitutional education

mandat e ( Dayton, 2001, p. 20-21).
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Know es v. State Board of Educati on

In 1976 the Suprene Court of Kansas vacated a trial court
order regarding the educational funding system of Kansas
(Dayton, 2001, p. 23). This action reinstated a ruling on the
school funding system as being unconstitutional. The |ower
court had originally decided against the Kansas school funding
system based on inequities for both students and taxpayers.
Since the Kansas | egislature was in session during the court
proceedi ngs, the trial court granted a 5 nonth delay in their
i njunction against the state. During this tinme the Kansas
| egi sl ature nade substantive changes to the funding systemin
enacting new laws. The trial court determned its original
deci sion was nmoot and the case should be di sm ssed.

In reinstating the original ruling, the Suprene Court of
Kansas remanded the case for additional exam nation of the
educational funding system and of the revisions enacted by the
| egi slature. Regarding the ruling the court decl ared:

The nature of this controversy is such that the rights of

the parties continue to be affected by the law. It is an
ongoi ng controversy which can be adjudicated in the
present action as well, if not better, than in a new

action filed (Dayton, 2001 p. 23).

O sen v. State

In 1976 the Oregon Supreme Court affirnmed a | ower court
deci si on upholding the constitutionality of Oregon’s school

financing system (Dayton, 2001, p. 23-25). This decision
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supported the Oregon school funding even though the Court
recogni zed wi de disparities and inequities existed between the
ri chest and poorest school districts.

Simlar to other State Courts, the Oregon Suprene court
relied on the argunents of Rodriguez, and added those of
Robi nson. The Court determ ned the Oregon Constitution to be
broader on than the Federal Constitution on the principle of
“equal protection”. The Court concluded the state’s funding
system was constitutional based on the need for |ocal control
and only alleged relative deprivation of educati onal
opportunity inherent in the system However, in finding
Oregon’s school funding system constitutional, the Oregon Court
held it may not be “politically or educationally desirable”
(Dayton, 2001, pp.23-25).

Buse v. Smith

The Suprene Court of Wsconsin in 1976 decl ared an
equal i zation fornmula of the school funding systemto be
unconstitutional (Dayton, 2001, pp. 25-26). The suit was filed
on behalf of wealthier school districts in Wsconsin who paid a
portion of their tax revenues in a fund which in turn was

redistributed to poorer school districts.
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In its deliberation the Supreme Court of Wsconsin found:

1. Educati onal opportunity to be a fundamental right of
the citizens of Wsconsin.

2. Equal opportunity neans a right to attend school free
of charge. (Dayton, 2001, p. 25)

Al t hough the court concurred with the spirit and the intent of
the equalization effort, the school funding systemviolated the
uni form taxation provisions of the Wsconsin Constitution
(Dayton, 2001, pp. 25-26).

Serrano v. Priest, “Serrano 11"

As a result of Serrano |, the California |egislature

passed two bills providing significant changes in public school
financing (Senate Bill No. 90 and Assenbly Bill No. 1267).
Educational financing in California is basically a result of
the | ocal real property, school aid based on the average daily
attendance (ADA), and equalization aid distributed in inverse
proportion to the wealth of the district. The new bills
changed the foundation levels significantly and created
“revenue limts” on maxi mum per pupil expenditures. The court
found that increases in foundation aid did not elimnate the
di sparities found in Serrano | and the “revenue limts” were
nul l'ified and negated by |egislative overrides. The nost
significant area affected was in capital outlay expenditures.

Overrides let wealthy counties continue to outspend their



56
poorer counterparts. The Supreme Court of California found
these attenpts were not in violation of the equal protection
cl ause but were in violation of Article |I of the state
constitution (Serrano v. Priest, 1976, p. 929). This decision
cane to be known as Serrano “11” (Serrano v. Priest, 1976 p.
929). The Suprenme Court outlined several funding alternatives
that could reduce spending disparities:

1. Full state funding with a statew de property tax.

2. Consol i dati on of school districts with equalized
assessed val ues.

3. Retain present school districts and use comerci al
property taxed into a state fund.

4. Equal i zing taxing fornul as based on wealth.
5. Vouchers
6. Conbi nations of two or nore of the above. (Serrano v.
Priest, “Serrano Il”, 1977, p. 938-939)
Serrano Il further defined the direction of education financing

litigation as well as outlining options available for other
states to deal with their funding probl ens.

Horton v. Meskil

The Suprenme Court of Connecticut in 1977 upheld a | ower
court ruling that school funding system was unconstitutional
(Dayton, 2001, p. 29). Geat disparities in per pupil wealth
and spendi ng between property poor and property rich districts

caused great inequities to exist. The court decl ared:
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This dual inequity—-a famly can pay nore and get |ess
for its children-is the fundanental issue of schoo
finance. (Dayton, 2001, p. 29)

The Suprene Court of Connecticut defined the foll ow ng

criteria to evaluate a quality education

1. Si ze of cl asses
2. Teaching staff; training, background & experience
3. Curriculum materials and resources

4. School phil osophy and objectives

5. Type of | ocal control

6. Tests Scores (Dayton, 2001, pp. 29-30)

The Suprene Court of Connecticut acting in accordance with
its constitution recognized the rel evance of Rodriguez and its
agreenent Robi nson and Serrano concerning principles of
fundamentality. The Court ruled the Connecticut system of
school finance to be unconstitutional (Dayton, 2001, pp. 29-
30).

Seattle School District No. 1 v. State

In 1978 the Washi ngt on system of school financing was
found to be unconstitutional (Dayton, 2001, pp. 30-32). The
Suprenme Court of Washington found under the education article
of its constitution all children should have the right to an

education with discrimnation.
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The Suprene Court held the State of Washi ngton
constitution placed education as a “paranount” duty and the
state had a duty to support such education. The Supreme Court
interpreted the constitution as a “living docunment” that
required children to receive an education sufficient to prepare
themfor their future in today’'s nodern society. The court
all owed the legislature until 1981 to conply with the
constitutional demands (Dayton, 2001, pp. 30-32).

Pauley v. Kelly

The Suprene Court of West Virginia in 1979 recogni zed the
validity of challenges to the constitution by parents of

students attending Lincoln County Schools (Pauley v. Kelly,

1979, p. 859). In a conplaint previously dism ssed, the
Supreme Court rul ed educational funding denied plaintiffs

“t horough and efficient” educati on guaranteed by the West
Virginia constitution. The Suprenme Court in its decision did
extensive research into OChio and M nnesota Constitutional
proceedi ngs as Chio was first with the “thorough and efficient
cl ause” in 1851.

The Suprene Court decl ared education was a fundanent al
ri ght of the constitution and equal protection nust be applied

to education. The present financing system discrimnated
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agai nst the property poor counties, and thus did not provide a
“thorough and efficient education” (Pauley v. Kelly, 1979, p.
859) .

Danson v. Casey

I n Pennsylvania in 1979, the Suprene Court of Pennsyl vani a
denied plaintiffs clainms that public school funding was
unconsti tutional (Dayton, 2001, pp. 33-34). The Court focused
on the Constitutions words of “thorough and efficient”
education. The Court held hat “thorough and efficient” did not
mean identical educational services for all children in al
school districts. The Court defined a “thorough and efficient”
and found that plaintiffs clains were too broad and di d not
establish that expenditures were directly related to
educational quality (Dayton, 2001, pp. 33-34).

Cincinnati School District Board of Education v. Walter

In Cincinnati School District Board of Education v. Walter

(Dayton, 2001, pp. 34-35), the Ohio Supreme Court reversed a

| ower court ruling and upheld Ohio’'s system of public school
funding in 1979. After hearing extensive testinony and
presentation of evidence, the Suprenme Court of Ohio found the
state’s pronotion of |local control passed the rational basis of
their review. Inits majority opinion the Court accepted

federal guidelines in interpreting Ohio s equal protection



60
clause but rejected the test of fundamentality of Rodriguez.
The Court admitted disparities between districts existed, and
better financing systens could be devised, but the present
system of financing constitutes a rational basis to support the
Chi o system of school finance (Dayton, 2001, pp. 34-35).

Washaki e County School District v. Herschler

| n Washaki e v. Herschler (Dayton, 2001, pp. 32-33) the

Suprenme Court of Womng reversed a trial court’s notion to
dismss. In ruling for the plaintiffs, the Court held
Wyom ng’' s system of school funding deni ed equal protection of
the Wom ng Constitution. The Court found education was a
fundanmental right in Womng. In its decision, the Court
supported principles from Serrano suggesti ng school finance
shoul d be nore equally divided anong all of the state school
districts. The court found:
The quality of child s education in Womng . . . is
dependent upon the tax resources of his school district.
The right to an education cannot constitutionally be
conditioned on wealth in that such a neasures does not
afford equal protection. (Dayton, 2001, p. 36)
Wom ng’' s system of school funding was deened

unconstitutional (Dayton, 2001, pp. 35-36).

McDani el v. Thonms

Oiginally filed in 1974 by the Whitfield County School

Board, this case questioned whether the current system of
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fundi ng public education in Georgia conforns to constitutional
requi rements (MDaniel v. Thomas, 1981, p. 156). At this tine
in Georgia, about 80% of state support for education was
al l ocated through the Adequate Program for Education in Georgia
( APEG) . APEG was designed to neet basic educational needs of
districts but would vary according to needs. It was based on
pupi|l enrollment and average daily attendance. As a condition
for local school districts to participate in APEG each
district nmust contribute a m ni mum anount through an ad val orem
tax. This was called the Required Local Effort (RLE). The
problemw th RLE was that it did little to equalize the
variation between property rich and property poor districts.
| f APEG al one were used to fund schools there would be no
variation in funding.

The evidence in this case found the follow ng facts:

1. There is a direct relationship between fundi ng and
educati onal opportunities within that district.

2. Greater funding allows larger wealthier districts to
have an advantage in securing teachers with nore
trai ning and experience, and reward them with greater
sal ari es and benefits.

3. Greater wealth allows | ower student-teacher ratios.
4. Curriculum and curricul ar opportunities (vocationa

education, foreign | anguage, advanced pl acenent, fine
arts) are superior in high wealth districts.
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5. Fundi ng di sparities affect educational
resources(textbooks, libraries, supplies, and
counseling) as well as extra-curricular
opportunities.

6. The inequalities in the school finance system deny

students in property poor districts equal educational
opportunities. (MDaniel v. Thomas, 1981, p. 161)

Options for poor districts were limted by the disparities
in fundi ng as poor school districts could not choose to tax
t hensel ves into equality with wealthy districts. This case
then centered around the term “adequate education”. Adoption
of the term “adequate education” did not relieve the state from
its educational obligations.

Utimately, the Supreme Court of Georgia found the
exi sting system of finance unconstitutional but rul ed agai nst
plaintiff argunments regardi ng “adequate education”. The Court
mai nt ai ned that adequate provisions of the Constitution do not
restrict local schools fromattenpts to inprove their own
plight, nor that the state nust equalize opportunity anpng
di stricts. The current financing system provi des basic
educational funding for children and does not deny equal
pr ot ecti on. The Court rejected the Rodriguez test of
fundamentality, finding that education is not a fundanental
ri ght under the Georgia (Dayton, 2001, p. 38). As a result of
this court decision, educators and | egislators devel oped the

Qual ity Basic Education Act (QBE) to inprove the educati onal
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funding in Georgia. QBE and its legislative refinenments
continues to be the funding fornula in the State of Ceorgi a.

Lujan v. Col orado State Board of Education

The Suprene Court of Colorado in Lujan v. Col orado
St ate Board of Education (Dayton, 2001, pp. 36-37)
reversed a trial court decision favoring plaintiffs in
finding Colorado’s system of public school funding to be
constitutional. The funding systemdid not violate the
education article nor the equal protection clause of the
state constitution.

The Suprenme Court of Colorado held education was not
a fundanental right rejecting the Rodriguez test of
fundamentality. The Court also held plaintiffs had
failed to show connecti ons between poverty and | ow
spending districts. Thus, the court rejected the test of
strict scrutiny and declared the state’ s objective of
| ocal control passed the rational test of scrutiny.

Col orado’ s constitution requires a “thorough and
uni form system of free public schools” but the court
found that it did not conpel absolute equality in

expendi tures or services (Dayton, 2001, pp. 36-37).



Plyler v. Doe

Plyler v. Doe (Dayton, 2001, p. 37-38) was not a

school funding litigation, but it is significant and
i ncluded for these reasons:

1. It reaffirnms education is not a fundanental
right, citing Rodriguez.

2. Many policy argunents in Plyler apply to school
funding litigation.

3. The Plyler court used internediate scrutiny
applied to education. (Dayton 2001, p. 37)

In Plyler, Mexican-Anerican children who could not
establish legal adm ssion to the United States chall enged
a Texas | aw denying them adm ssion to the public schoo
system The United States Suprene Court found the Texas
law to be in violation of the 14" amendnment’s equal
protection clause. The court applied intermediate
scrutiny in rejecting the state’s argunments regarding
al i ens.

The court affirnmed education is not a fundanent al
right citing Rodriguez, but determ ned education to a
separate from other forms of governnent welfare
|l egislation. During its deliberations the Supreme Court
identified several policy argunments that could be used in

total deprivation of Plyler, or relative deprivation in

school funding litigation. Justice Marshall concurred



with the majority opinion while reaffirmng his viewin
Rodri guez that education is a fundanmental right (Dayton,
2001, pp. 36-37).

Board of Education, Levittown. v. Nyqui st

In 1982 New York’s Court of Appeals overturned a
trial court ruling and upheld the school funding system
of New York in Board of Education, Levittown v. Nyqui st
(Dayt on, 2001, pp. 38-41). Oiginally, plaintiffs were
27 school districts and 12 students from those school
districts. They were joined by students, parents, and
boards of education from Buffalo, New York City and its
parent teacher association, as well as Rochester and
Syracuse. The defendants were fromthe New York State
gover nnent —-t he Conmm ssi oner of education, Conm ssioner
of Taxation and Finance, State Conptroller, and the
Uni versity of the State of New York.

Plaintiffs argued the disparities in financial
support and educational opportunity violated the state
and federal constitutions. The Court of Appeals
acknowl edged the existence of the financial disparities
but ruled they did not deny a m ni num standard of
education. The court rejected plaintiffs clains while

relying on Rodriguez. The Appeals court nmintained the



66
trial court had inproperly applied an internediate |evel
of scrutiny. The rational test should have been used, as
it properly analyzes the questions. The state’s interest
in promoting | ocal control is satisfied under the
rational test. The Appeals Court stated the New York
Constitution historically required only a “sound basic
education.” The current school funding nmet that
requi renent (Dayton, 2001, p. 40).

In his dissent Appeals Court Justice Fuchsberg cited
Plyler v. Doe. Justice Fuchsberg asserted an education
was vital and fundanmental to our nation:

W t hout education there is no exit fromthe ghetto,

no solution to unenploynent, no cutting down on

crime. (Board of Education, Levittown v. Nyqui st,

Dayt on, 2001, p. 40)

Hor nbeck v. Sonerset County Board of Educati on

In 1983 the Maryl and Court of Appeals in Hornbeck v.
Sonerset County (Dayton, 2001, pp. 41-43) held Maryland' s
system of public school funding did not violate the state
or federal equal protection clauses of the respective
constitutions. In vacating a trial court decision in
favor of the plaintiffs, the appeals court noted great
di sparities in property valuation and per pupil spending

due to variations in property wealth.
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The Maryl and Court of Appeals rejected the trial
court definition of “thorough and efficient” as required
by the Maryland constitution. The court’s opinion was
t hat exact equality was not required to be “thorough and
efficient.” The court held efforts nust be nmade to
m ni m ze denographi c and environnmental disadvantages on
any child.

The Maryl and Appeals Court ruling on the equal
protection challenge cited Rodriguez in its decision that
Maryl and’ s school funding system did not viol ate equal
protecti on guarantees. The appeals court found:

1. Educati on was not a fundanmental right in
Maryl and’ s constitution.

2. Fi nancial status did not create a suspect cl ass.

3. The state goal of local control satisfies the
rational basis test. (Dayton, 2001, p. 43)

Dupree v. Alma School District No. 30

The Arkansas system of public school funding was
found to be unconstitutional in Dupree v. Al ma School
District No._30 (Dayton, 2001, pp. 43-45) due to its
dependency on | ocal tax base and discrimnation in
vocati onal funding violating the equal protection clause
of the state’s constitution. |In their ruling, the

Supreme Court of Arkansas affirmed the |ower court ruling
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in favor of 11 school districts who chall enged on grounds
of equal protection and education articles of the
Arkansas constitution were violated by the system of
public school funding.

Upon review of the Appellate Court Record, the
Supreme Court found extensive disparities supporting
plaintiffs claimof unequal expenditures resulting in
| ack of educational opportunity. The court was critical

of the state’s defense of |ocal control for these

reasons:
1. “Local control and funding equity were not
mut ual 'y exclusive.” (Dayton, 2001, p. 44)
2. The court cited Serrano on the limtations
pl aced on poor school districts by the current
school funding system
3. The system of public school funding has no

rational basis and creates taxpayer inequities
as well. (Dayton, 2001, p. 45)

I n exam nation of plaintiff’s challenge regarding
Arkansas’ constitution education article, the court cited
Rodriguez in refuting the state’s argunents and hol di ng
Arkansas system of public school funding to be
unconstitutional .

Paul ey v. Bailey, “Pauley 11"

In “Pauley 17, Pauley v. Kelly (1979) the Suprene

Court of West Virginia held plaintiff’s clains valid and
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remanded the case for devel opnent of additional evidence.
In “Pauley 11", Pauley v. Bailey (Dayton, 2001, pp. 46-
47), plaintiffs requested the Supreme Court to conpel the
state to inplenent the “Master Plan” devel oped as a
result of “Pauley I” in accord withe the West Virginia
Constitution and its duties in regard to providing
educati on opportunity for its citizens.

The central issue of “Pauley I1” was the
i npl ementation of the “Master Plan”. This docunent was a
set of specific and detailed instructions for the West
Virginia educational system and the funding of public
education required resulting fromthe high court ruling
in “Pauley 17.

The “Master Plan” was not called into question, only
the trial court’s decision regarding timng and
enf orcenent of the plan. The court reaffirnmed its
deci sion of “Pauley |I” and held the “Master Pl an” shoul d
be inplemented as practically possible. (Dayton, 2001,
pp. 46-47)

Papasan v. Allain

In Mssissippi in 1986 plaintiffs chall enged the
M ssi ssi ppi school system funding distribution in

(Dayton, 2001, pp. 47-49). Plaintiffs were school
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officials and students from 23 districts who nmaintai ned
they were denied benefit of public school |and grants.
The United States District Court dism ssed the conplaint,
based on Rodriguez, and the United States Court of
Appeal s affirnmed. The United States Supreme Court
vacated the disnm ssal and remanded the case. The high
court based their decision on plaintiff’s allegation my
be sufficient for action if a determ nation is nmade that
M ssi ssi ppi public school funding did not pass the

rati onal test.

The Suprene Court cited Rodriguez and Plyler inits
deci sion that education is not a fundamental right but
sonme quantum of education may be constitutionally
protected. The court specified the state’s justification
for variations in public school funding may not be
rational .

The evolution of the Court’s decision is stated:

As Rodriguez and Plyler indicate, this court has not
yet definitively settled the questions whether a

m nimal |y adequate education is a fundanental right
and whether a statute alleged to discrimnatorily
infringe that right should be accorded hei ghtened
equal protection review. (Dayton, 2001, p. 48)

The court found plaintiff not alleging denial of a

m ni mal | y adequate education, and remanded the for
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further determ nation if the state’s system was rational
to a legitimte governnent interest.

Britt v. North Carolina State Board of Education

Plaintiffs in a property poor school district in
North carolina alleged the system of public schoo
fundi ng deni ed equal educational opportunity in Britt v.
North Carolina_Board of Education (Dayton, 2001, pp. 49-
50). Plaintiffs were children and parents of the
district in question.

The Court of Appeals of North Carolina dismssed the
suit on the grounds plaintiffs's failed to state a valid
cause of action. The Suprene Court denied review and
al l owed the dism ssal by the Appeals Court to stand. The
Suprenme Court of North Carolina relied heavily on a
historical interpretation rather than a literal one. The
court placed great enphasis on intent and purpose in its
determ nation that “equal opportunity” did not nean that
it should be identical, but it should provide “equal
access”. The Suprene Court of North Carolina allowed
dism ssal of the suit to stand in denying review (Dayton

2001, pp. 49-50).
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Li vi ngston School Board v. Loui si ana

Begi nning in 1986, two Louisiana Boards of Education
in one parish alleged the state system of school funding
viol ated the “equal protection” clause of the fourteenth

anmendment s. I n Livingston School Board v. Louisiana

(Dayton, 2001, pp. 50-51) the United States District
Court had granted summary judgenent for the defendant,
and the U.S. Court of Appeals affirned. The United
States Supreme Court then denied certiorari.

Citing Papasan the Court of Appeals noted heightened
scrutiny was inappropriate as plaintiffs had not provided
evi dence children were being denied a mninmally adequate
education. Thus using the rational test of scrutiny
plaintiffs failed to show a | oss of equal protection from
t he Loui siana system of school financing. Consistent
wi th Rodriguez the Court of Appeals held the Louisiana
system of school funding to be constitutional in spite of
significant econom c disparities. The state’s interest
in local control passed the rational scrutiny test of
Rodri guez and was in accordance with constitutional
gui delines. Therefore, the U S. Supreme Court affirned

di sm ssal of the case (Dayton, 2001, pp. 50-51).
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Fai r School Finance Council of Cklahoma v. State

I n Okl ahoma a class action suit was filed by parents
and children of 38 school districts challenging
Okl ahoma’ s system of school funding. The District Court
of Okl ahoma returned judgenment for the state. The
Suprenme Court of Okl ahoma in Fair School Finance Council
of Okl ahoma v. State_(Dayton 2001, pp. 51-53) affirned
the lower court decision. In their ruling the court held
the U S. constitution nor the Okl ahoma constitution
required equality of expenditures for its educational
fundi ng system

The Suprene Court of Oklahoma cited Plyler and
Rodriguez in their deliberation. Al t hough the court
acknow edged wi de disparities in school funding, no
children were deprived of a public education fromthese
plaintiff alleged relative disparities. The Hi gh Court
rejected plaintiff’s argunents that Okl ahoma
constitutional provisions on maximum | evy rates on school
property taxes made this case uni que. The court noted
Rodri guez recogni zed this problem but did not rule on
it. The court determ ned taxation |limtations set by |aw

are “reasonabl e and proper”.
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The Okl ahoma court revi ewed numerous state’s
deci si ons on school funding. These cases were not found
to be hel pful due to Okl ahoma’s uni que history and
constitution.

The court rejected the Rodriguez test of fundanmentality.
The court held Oklahoma’ s constitution guaranteed only a
“basi c, adequate education”. The Okl ahoma Suprene Court
applied rational scrutiny and affirned the |ower court
decision in favor of the state. (Dayton, 2001, pp. 51-53)

Ri chl and County v. Canpbell

The Suprene Court of South Carolina ruled the South
Carol ina system of school funding was constitutiona
(Ri chl and County v. Canpbell, Dayton, 2001, p. 53).
Plaintiffs were appealing a District Court dismssal of
their suit on grounds the school funding system denied
equal protection and free public school nandates of the
constitution.

Plaintiffs cited Robinson and Serrano, but the
Supreme Court of South Carolina in Richland County v.
Canmpbel | (Dayton, 2001, p. 53) held the case was
different than cited precedents. The Suprene Court
adopted the trial court’s historical analysis of the

South Carolina constitution and found the | egislature was
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to be the determ nant of the means for school funding.
The Supreme Court of South Carolina ruled the system of
school funding was constitutional under the rational
basis test (Dayton, 2001, p. 53).

Kadrmas v. Dickinson Public Schools

The United States Suprenme Court in Kadrmas v.
Di cki nson Public Schools (Dayton, 2001, pp. 54-55) ruled
in favor of a North Dakota statute authorizing school bus
user fees. The plaintiff was an indigent student who
petitioned the court denial of school bus transportation
violated hi right to equal protection guaranteed in the
Fourteenth Amendnent. The Court reaffirmed its previous
hol di ng that education was not a fundanental right and
cited Rodriguez, Plyler and Papasan in their decision.

Justices Marshall and Brennan di ssented restating
previ ous opi nions chanpioning the rights of the poor and
di sadvant age to an educati on:

By denying equal opportunity to exactly those who

need it nost, the law not only mtigates against the

ability of each poor child to advance herself or

hi msel f, but also increases the |likelihood of the

creation of a discrete and permanent undercl ass.

(Marshall, J. dissenting as cited in Dayton, 2001,
p. 60)
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The Suprene Court of the United States held the bus user
fees satisfied the rational basis test and was
constitutionally valid (Dayton, 2001, pp. 54-55).

Hel ena El enentary School Dist. v. State

I n 1989 school districts in Montana questioned the

legality of the educational funding systemin Mntana (Hel ena
El ementary School Dist. v. State, 1989, p. 684). The central

questions were those of equal protection, accreditation, and
consi deration of federal funding involving Indian reservations.
The evidence presented established great differences of wealth
fromdistrict to district where pupil spending nay have been as
great in sone conparisons as high as 8 to 1. A study team was
conmm ssioned to study the school funding disparities, their
findings were:

1. Avai l ability of funds affect educational quality,

2. A positive correlation exists between the | evel of
fundi ng and the | evel of educational opportunity,

3. Better funded districts have nmore flexibility in
resource usage,

4. Differences in spending in wealthy and poor districts
in found in educational programs, and

5. Al'l school districts in the study were found to use
their financial resources judiciously and w sely.
(Hel ena El enentary School District v._State, 1989, p.
687)
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The differences found in the study were conpounded by

| egislative action (Initiative 105) that in effect froze
property taxes at 1986 |levels. This locked in the inequities
and financial disparities.

The Montana Supreme Court found the current system of
fundi ng violated the constitution and its guarantee of equal
protection, accreditation did not take precedent over the
obligations of the state constitution, and may not factor
federal nonies for Indian reservations into the state funding
formulas. The current education funding in Mntana was
overturned (Hel ena El ementary School District v. State, 1989,
p. 687).

Kukor v. Grover

The W sconsin Suprenme Court held Wsconsin's system
of school funding did not violate the constitution . In
Kukor v. Grover (Dayton, 2001, pp. 58-60) the high court
affirmed a |l ower court decision in favor of the state,
hol di ng the W sconsin system of school funding did not
violate either its education article or equal protection
provi sion of the constitution. The court found the
school funding system passed the test of rationality

based on the state’'s goal to preserve |ocal control
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In its review the Supreme Court of W sconsin
consi dered nmeani ngs of words in context; historical
anal ysis and contenporary practice; and earlier
interpretations of the constitution. The court
acknow edged wi de disparities in funding, but upheld the
trial court’s ruling favoring the state because no
findings were “clearly erroneous”. This was the basis
for the high court’s standard of review

In review ng “equal protection” argunents, the court
cited Shofstall in acknow edgi ng equal educati onal
opportunity is a fundanmental right, but reserved strict
scrutiny only for cases where | oss of educati onal
opportunity was conplete rather than relative (Dayton,
2001, p. 60).

The opinion of the Supreme Court of W sconsin was
based on the constitution s requirenment of |ocal control
of schools, and other concerns of political perceptions
and the possibility of nunmerous litigations resulting
froma decision favoring plaintiffs. The court deferred
to the legislature on these matters (Dayton, 2001, pp.

58- 60) .
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Rose v. Council For Better Educ.. Inc.

In the Franklin Circuit Court, Justice Ray Corns found the
Commonweal t h of Kentucky school financing to be
unconstitutional (Rose v. Council for Better Educ., Inc., 1989,
p. 186). One of the defendants in the case, State Senator John
Rose, President Pro-Tem of the Senate, appeal ed the decision to
t he Supreme Court of Kentucky.

The Suprene Court exam ned the issues of the trial judge:

1. What is an efficient education?

2. | s education a “fundanental right”?

3. Does the current nethod violate the Constitution of
Kent ucky?

4. Are students in poor districts denied “equal
protection”? (Rose v. Council for Better Educ., Inc.,

1989, p. 191)

After extensive exam nation of the facts and of the legislative
efforts to provide equalization through the M ni mum Foundati on
Program (MFP) and t he Power Equalization Program (PEP), the
court found wi de variations in financial resources resulted in
unequal educational opportunities throughout the state. In
al nost every neasure, Kentucky was found to rank | ast or next
to | ast when conpared to 8 surrounding states, and nationally
was in the | owest quartile.

In their deliberations the Suprene Court delineated and

defined the m ni mal characteristics of an “efficient” school
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system (See Appendi x D for Kentucky Suprene Court Definition of
an “Efficient” Education, Rose v. Council, 1989 pp. 212-213).

I n answering the four questions the Kentucky Supreme Court
answered them affirmatively in finding the educational funding
of Kentucky’s school unconstitutional and “inefficient”.

Edgewood | ndep. School Dist. v. Kirby

I n another challenge to the Texas educational finance
system The Edgewood School District and many parents sought
relief fromthe court (Edgewood Indep. School Dist. v. Kirby,
1989, p. 391). The plaintiffs argued disparities exist from
school district to school district because of reliance on the
property tax and variation of wealth between districts. The
Texas School Foundati on program was designed to aneliorate this
variation, but it did not take into account actual costs,
transportation, career |adder salary supplenents, and
construction bond i ndebtedness. The court found:

Property-poor districts are trapped in a cycle of poverty

fromwhich there is no opportunity to free thensel ves.

Because of their inadequate tax base, they nmust tax at

significantly higher rates in order to nmeet the m ni num

requi rements for accreditation; yet their educational

prograns are typically inferior. (Edgewood, 1989, p. 393)

The Suprene Court held that Texas State Funding viol ated
the state provision of the constitution of an

“efficient” systemto achi eve “general diffusion of know edge”.

The court acknow edged that the |legislature had tried to
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correct the inequities but further funding could not make the
entire systemefficient. Plaintiffs had argued school finance
reformwould elimnate | ocal control, but the Texas Suprene
Court hel d:

An efficient system does not preclude the ability of
communities to exercise |ocal control over the education

of their children. It requires only that funds avail abl e
for education be distributed equitably and evenly. An
efficient systemw |l actually allow for nore | oca
control, not less. It wll provide property-poor

districts with econom c alternatives that are not now
available to them Only if alternatives are indeed
avai l abl e can a community exercise the control of making
choi ces. (Edgewood, 1989, p. 398)

Abbott v. Burke,

In a law suit that originally started in New Jersey with
Robi nson v. Cahill, (1973), several students and school
districts challenged the provision of the Public School
Educati on Act (PSEA) of 1975 (Abbott v. Burke, "Abbott I1”
1990, p. 359. See Appendix E for mpjor elenments of the Public
School Education Act of 1975 in regard to the “thorough and
efficient” clause of the New Jersey constitution). Plaintiffs
contended property wealth disparities resulted in substanti al
di sparities in per pupil expenditures and the PSEA of 1975 has
wor sened the problens. Plaintiffs contended this was a
violation of the “thorough and efficient” clause of the New
Jersey constitution and it denied equal protection of the |aw

for its students. Defendants argued if there were disparities
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it was due to ineffective managenent of schools in the
plaintiffs districts. As in many of the other court cases the
findi ngs of fact enphasized “significant connection between
suns expended and the quality of educational opportunity.”
(Abbott v. Burke, “Abbott 11”7 1990, p. 382) Utimtely, the
Suprene Court remanded the di spute of over the PSEA of 1975 to
the O fice of Adm nistrative Law where contested claim of both
parties could be negotiated. The court held this negotiation
st age shoul d be exhausted before further judicial review would
be entertained.

Coalition for Equitable School Funding v. State

In 1991 the Supreme Court of Oregon was asked to
review a previous decision made in O sen v. State (1976)
uphol ding the state’'s system of school funding. The
plaintiff’s in Coalition for Equitable School Funding v.
State (Dayton, 2001, pp. 71-73) alleged the circunstances

of Oregon’s school funding had changed since O son:

1. Hi gher standards have been established since
1973.
2. Poorer districts | ack resources to neet the

newer, higher standards.
3. Great variations exist in assessed property.
4. The quality of educational opportunity depend on

the availability of funds that vary
substantially. (Dayton, 2001, p. 72)
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The court’s determ nation was to find for the state
that Oregon’s system of public school funding does not
violate its constitution. The changes nmade to the Oregon
constitution since Osen permt disparities in school
fundi ng and taxation. The court’s decision was not neant

as an endorsenent as it cited A sen v. State:

Qur decision should not be interpreted to nmean that
we are of the opinion that the Oregon system of
school financing is politically or educationally
desirable. Qur only role is to pass upon its
constitutionality.

(Dayton, 2001, p. 73)

| daho Schools v. State

In Idaho in 1993, the Suprene Court affirmed a
district court decision to dismss plaintiff’s chall enge
to the system of school funding in Idaho Schools v. State
(Dayton, 2001, pp. 73-74). Both the district court and
the Suprenme court of Idaho relied heavily on the earlier
deci sion in Idaho of Thonpson v. Engel king (1976).

The Supreme Court of Idaho affirmed the district
court’s dism ssal of plaintiff’'s petition addressing the
state’ s education clause and equal protection provisions.

The Court held education was not a fundanmental right,
therefore strict scrutiny would not be applied in this
case. The Court determned citizens and taxpayers did

not have the right to sue in this case, but schoo
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districts could. A portion of the case was renmanded for
further proceedings, but plaintiff’'s district court

di sm ssal was affirnmed by the Suprene Court of I|daho
(Dayton, 2001, pp. 73-74).

Tennessee Snmall School Systens v. MWerter

In 1993, the small school districts of Tennessee sued
contending the state fundi ng of public schools violated the
equal protection clause of the State of Tennessee Constitution

(Tennessee Small Schools v. MWerter, 1993, p. 141). The suit

first filed in July, 1988, argued:

The constitution does not permt the indifference or

inability of those state agencies to defeat the

constitutional mandate of equality of opportunity.

(Tennessee Small Schools v. MWerter, 1993, p. 141)

The | arger school systens intervened as defendants and
argued the constitutional renmedi es should recogni ze cost
differentials in school systens and that smaller school systens
had not made full faith efforts in raising funds |ocally.

Fi ndi ngs wer e:

1. State funds provide little real equalization.

2. Most variation in funding is a result of the states

reliance on | ocal governnents to fund education

t hrough property tax and | ocal option sales tax.

3. Over tine sales and property taxes have been noved
fromsmall comunities to |arger retail centers.

4. Di sparities in resources of school districts result
in significantly different educational opportunities
for students in the State of Tennessee.
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5. Altering state funding to provide greater
equal i zati on does not demand that | ocal control be
reduced. (Tenn. Small Schools v. MWerter, 1993, pp.
143-146)

The Tennessee Suprenme Court held that the funding
currently in place was unconstitutional and “local control” of
public schools was not a rational basis needed to justify
di sparate educational opportunities provided by state funding

(Tenn. Small Schools v. MWerter, 1993, p. 140).

McDuffy v. Secretary of Education

Initially filed in 1978, plaintiffs asserted educati onal
opportunities offered where they lived were “inadequate”

(McDuffy v. Secretary of Education, 1993, p. 516). Plaintiffs

contended Part Il C. d 5,2 of the Constitution inposed a duty

on the Commonweal th of Massachusetts to ensure the education of
all children in public schools. Plaintiffs outlined problens
of the existing funding system

1. Rel i ance on the property tax and its nany
di sparities,

2. No state laws providing for m ni num contri butions
from | ocal sources,

3. St ate supplenments are insufficient to conpensate for
deficiencies and is unpredictable, and

4. State aid is not designated to be used for schools or
for other municipal purposes. (MDuffy v. Sec'y,
1993, p. 522)
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The Massachusetts Supreme Court previous to this case had
not reviewed the section of the constitution that inposes a
duty for an “adequate” education. The Court relied on an
ext ensi ve exam nation of history and precedent of
Massachusetts’ constitution and support of schools since 1647.
The Court found the constitution obligates the Comopnweal th to:
Provi de an education for all of its children, rich and
poor, in every city and town of the Commonwealth at the
public school level, and that this duty is designed not
only to serve the interests of the children, but nore
fundamentally, to prepare themto participate as free
citizens of a free State to neet the needs and interests
of a republican government. (MDuffy v. Secretary, 1993,
p. 548)
The Suprenme Court in 1993 proclained it was alright to
del egate authority to the local districts it was not all right
to abdicate the fore nmentioned duty. The Court found the
Commonweal th in violation of the constitution. Many school
districts could not provide an “adequate” education and in fact
struggl ed from deficiencies such as inadequate teachi ng and
recruitment of teachers, |ack of funding, poor counseling, |ack
of curricular resources and libraries, and deteriorating
facilities. The Court based their decision on history and

precedent in Massachusetts. The court concurred with the

Commonweal th of Kentucky in Rose v. Council, (1989) students
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shoul d receive the seven capabilities as noted in that decision
(See Appendi x D, Rose v. Council for Better Education, 1989, p.
186) .

Skeen v. State

In 1993 The Suprene Court of M nnesota reversed a
| ower court decision favoring plaintiffs regarding the
state’ s_system of public school funding. |In Skeen v.
State (Dayton, 2001, pp. 77-79) the court held neither
t he education clause or the equal protection provisions
were violated by Mnnesota's public school funding
system

Skeen i s sonmewhat uni que because the conposition of
plaintiffs was dissimlar to other equity litigation
plaintiffs. Plaintiffs were neither poor or rural school
districts but suburban and rural school districts with
hi gh student ration to | ow property tax base. The court
found plaintiffs were receiving funding for an adequat e,
basi ¢ education. Therefore, the school funding system
was consistent with the constitution’s education article.

The Supreme Court of M nnesota in exam ning
plaintiff’ s equal protection challenge determ ned
education is a fundamental right, but strict scrutiny
shoul d be reserved for the school funding portion

pertaining only to an adequate education. The portion of



88

fundi ng exceeding that required for and adequate
education is subject to a rational basis test. Local
school districts supplenenting the state portion
satisfied the rational basis test and the court reversed
the | ower court decision in Skeen v. State (Dayton, 2001,
p. 77-79).

Gould v. Or

The Suprene Court of Nebraska dism ssed plaintiff’s
chal l enge to the system of school funding in Gould v. Or
(Dayton, 2001, p. 79-80). Al t hough substanti al
disparities in expenditures and taxation rates were noted
by the court, plaintiff’s case was fl awed because their
all egations did not assert these disparities caused a
deni al of an adequate education. Dissenting judges
believed plaintiff’s clainms could be anended, but the
Suprenme Court of Nebraska di sm ssed the case.

Cl arenont _School District v. Governor

The Suprene Court of New Hanmpshire reversed a | ower
court decision that dism ssed plaintiff’s challenge to
t he system of school funding (Dayton, 2001, pp. 80-81).
Plaintiff’s in the case were five poor school districts
who al |l eged the system of public school funding was

i nequi tabl e and i nadequate and vi ol ated the educati onal
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article and the equal protection provisions of the New
Hanmpshire constitution. In Clarenont School District v.
Gover nor (Dayton, 2001, pp. 80-81) the court chose the
trial court’s basis for dismssal as its single focus:
“Did the New Hampshire Constitution inpose an enforceable
duty on the state to support public school s?”

In its determ nation the court exam ned over 300
years of New Hanpshire history. Regarding the education
cl ause the court found “that in New Hanpshire a free
public education is at the | east an inportant,
substantive right” (Dayton, 2001, p. 81). The court
recogni zed the state’s duty to support educati on but
remanded the case for further proceedi ngs because of its
reluctance to interfere with the legislative and
executive roles of the New Hanpshire government. The
court deferred to these branches and remanded the case.

Bi smarck Public School District et al. v. State

I n June, 1989 plaintiffs maintained North Dakota
Constitution required education funding does not have to be
equal but should allow for *“equal educational opportunity”.
Nort h Dakota schools are funded by |ocal property taxes and

state foundation aid (Bismarck Public School District et al.

State, 1994, p. 247). Due to a wide variation in assessed

V.
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property sone school districts could generate far greater funds
t han property poor districts could generate. Defendants argued
current funding methods did not violate the North Dakota
constitution.

The court found property poor districts had nore pupils
per classroom reduced curriculums, textbook shortages, under-
equi pped | aboratories, shortages of l|ibraries, fewer
counsel ors, elimnated staff-devel opnent, and have failed to
neet accreditation standards.

Using the intermedi ate test of scrutiny, the court
concl uded current fundi ng met hods does not provide equal
educati onal opportunity and therefore is unconstitutional. The
| egi sl ature should act accordingly to renedy the econoni c
di sparities in funding that have lead to the | oss of equal
educati onal opportunity.

Scott v. Commpbnweal th

In Scott v. Commonweal th (Dayton, 2001, pp. 84-85)

plaintiffs (el even public school students and seven

boards of education) alleged Virginia’ s system of public

school funding violated Section |, d 15 mandati ng “an
effective system of education throughout the
Commonweal th” and Article VIII, " 1 calling for a “a

system of free public elenmentary and secondary school s
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for all children of school age throughout the
Commonweal t h” (Dayton, 2001, p. 84-85). Plaintiffs also
al l eged funding disparities violated their right to an
educati on.

The Suprene Court of Virginia affirmed a di sm ssal
of plaintiff's challenge. 1In its decision the court
recogni zed
di sparities existed anong school districts, but
determ ned the fundamental right to an education is not
being denied to plaintiffs even if the test of strict
scrutiny would be applied. The court affirmed the
di sm ssal and stated plaintiff’'s relief nust come form
the | egislature (Dayton, 2001, pp. 84-85).

Roosevelt El enentary School District v. Bishop

Students and parents from poor school districts brought
suit agai nst Di ane Bi shop, the Superintendent of Public
instruction in 1994, alleging the present educational financing
did not provide a “general and unifornf public school system
(Roosevelt Elementary School District v. Bishop, 1994, p. 806).
In Arizona heavy reliance on property taxes had created great
di sparities in funding even though the Arizona funding formnula
tried to | essen those differences. Fundi ng probl ens becane

greater as the state fornula allowed for school districts to
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use funds intended for capital inprovenents be used for
mai nt enance and operations. |In effect facilities in poor
counties deteriorated.

In exam nation of plaintiff and defendant argunents the
Court found current funding forrmula in per-pupil expenditures
was unrelated to a m ni mum anmount necessary for a basic
education. Diane Bishop, the State Superintendent of Schools,
admtted in a deposition that the state budget is insufficient
to neet capital needs of schools, property val ues determ nes a
district’s ability to build new building, and where a child
lives should not deternmine the quality of education of a
student in Arizona (Roosevelt v. Bishop, 1994, p. 809).

Utimtely the Suprene court of the State of Arizona
affirmed current funding with heavy reliance on property taxes
viol ated constitutional requirements of a “general and uniforni
public school system

Campbel |l County School District v. State

Utimately five school districts and the Won ng
Educati on Associ ation challenged the state system of
fundi ng education in Wom ng in Canpbell County School
District v. State (Dayton, 2001, pp. 87-90). Plaintiffs
contested the constitutionality of these features of the

Wom ng school funding system The divisor, the
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muni ci pal divisor, the recapture, the optional mlls and
capital construction. The Supreme Court of Wom ng found
these features to be unconstitutional.

In their review the court focused on disparities in
educational facilities:

Safe and efficient physical facilities with which to

carry on the process of education are a necessary

el ement of the total educational process . . . W

hol d deficient physical facilities deprive students

of an equal educational opportunity and any

financing systemthat allows such deficient

facilities to exist is unconstitutional. (Dayton,

2001, p. 88)

The court cited its previous decision in Washakie v.

Her schl er but mai ntai ned Wom ng’s constitution required
the legislature to create an educational systemthat
provi des equal educational opportunity as a result of
state wealth. The court reasoned:

1. Def endants argunments not to intervene, violated
the courts constitutional duty.

2. Plaintiff's equal protection challenge was valid
and strict scrutiny nmust be applied.
Educati onal was a fundanental right in Wom ng.

3. The plain nmeaning and history of the
constitution commnds a uniform system of public
i nstruction.
(Dayton, 2001, p. 88-89)
The Suprene Court of Wom ng held Wom ng’s system of

fundi ng public schools was unconstitutional and did not



9
provi de equal educational opportunity as required by the
Wom ng constitution (Dayton, 2001, pp. 87-90).

School Administrative District v. Comm sSsioner

In School Adm nistrative District v. Conmm ssi oner

(Dayton, 2001, pp. 90-91) the Suprenme Court of Mine
uphel d the state system of funding public education.
Plaintiffs in the case were three students and 83 school
districts. Plaintiffs case was described by the court
as:

1. Chal | engi ng t he manner funds were distributed
but not the adequacy of the education received.

2. Based on expert testinony concerning
di sparities, and equity is only one goal of the
state school finance system (Dayton, 2001, p.
90)

The Suprene Court of Maine rule on plaintiff’s equal
protection challenge by finding no inpingement on
education as a fundamental right. Therefore, the court
rejected strict scrutiny and applied the rational basis
test. The court upheld the Maine school finance act as
it was in accordance with the state goals of |oca

community control (Dayton, 2001, p. 91).

Canmpai gn for Fiscal Equity v. State

The Suprene Court of New York dism ssed part of The

suit and allowed plaintiffs to proceed in part in
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Canpai gn for Fiscal Equality v. State (Dayton, 2001, pp.
91-93). Plaintiffs were a non-profit agency, Canpaign
for Fiscal Equity, conposed of boards of education,
citizens and advocacy groups joined by 14 New York City
school districts and students and parents of those
districts. Plaintiffs alleged the state funding system
for education violated the New York Constitution
education article and equal protection provisions of the
New York and U.S. Constitution. Plaintiff’s additionally
al l eged violations of New York’s antidiscrimnation
section of the New York Constitution, and Title VI of the
US Cvil Rights Act of 1964, and U. S. Departnment of
Educati on regul ations for inplenmentation of Title VI.

The Suprene Court of New York offered these rulings
significant to their constitution:

1. New York's constitution established a basis for
defi ning educati onal adequacy.

2. Nullified plaintiffs equal protection clains
because close scrutiny was not applicable.
3. Al l owed plaintiff to proceed with education

article and Title VI parts of their original
case. (Dayton, 2001, pp. 91-93)

The Suprene Court of New York’s decision allowed
plaintiff’s to proceed with their suit questioning the
state’s school funding systeminmpact on mnority racial

groups.
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REFI1I.T. v. Cuono

I n anot her challenge to the system of school funding

in New York in RE. F.1.T v. Cuono (Dayton 2001, pp. 93-

94), the Supreme Court of New York considered plaintiffs
argunments regarding violations to the education article
and equal protection provisions of the New York
constitution. Plaintiffs were a public interest group,
Ref or m Educati onal Fi nancing | nequities Today

(R EF.I1.T.), conposed of boards of education, parents
and students.

Regarding the plaintiffs challenge to the education
article, the court found that disparities anong districts
exist. The High Court found the education article does
not demand equality, and plaintiffs were not being denied
an adequate education. The court also found that the
state’'s interest in pronoting |ocal control passed the
rational basis test and made plaintiff’s equal protection
chall enge fail. The Court found the public school
funding systemin this case to be constitutional (Dayton,

2001, pp. 93-94).
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City of New York v. State

In City of New York v. State (Dayton, 2001, pp. 94-

96) the Suprene Court of New York affirmed the di sm ssal
of plaintiff’s case based on the foll ow ng:
muni ci pal plaintiffs |ack the |egal capacity to
bring suit against the State . . . nunicipalities
and other |ocal governnment entities and their
officers |l ack capacity to nount constitutional
chal l enges to acts of the State and state
| egi slation. (Dayton, 2001, p. 94)
Plaintiffs in the case were conprised of the City of New
Yor k, Board of Education of the City, the Mayor, and the
head of the City School District. Plaintiff’s questioned
t he public school funding system based upon the State’s
Educational Article, violation of the equal protection
provi sions of the state and federal constitutions, and
Title VI of the Civil Rights Act of 1964.
The Suprenme Court of New York in its decision cited

Trenton v. New Jersey and Levittown that only in certain

instances did rmunicipalities have the right to sue the

state. The exceptions to this rule were noted by the
court:
1. Where the state has granted express statutory to
sue;
2. VWhere | egislation adversely affects proprietary

muni ci pal interest;
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3. VWhere the state inpinges on “Hone Rul e” under
the state constitution;

4. Where the nmunicipality asserts that conpliance
with a statute would violate a constitutional
proscription. (Dayton, 2001, p. 95)

The court concluded in this case plaintiffs right to sue
as a proprietary interest was not as great as the general
rule barring suits against the state. The court
expressed this is a necessary outgrowth of separation of
powers doctrine

(Dayton, 2001, p. 96).

City of Pawtucket v. Sundl un

The Suprene Court of Rhode I|sland dism ssed
plaintiff’s argunments that the state’s system of public
school funding violated the education clause and equal
protection provisions of the Rhode |Island constitution in
City of Pawtucket v. Sundlun (Dayton, 2001, pp. 96-98).
Plaintiffs were students, parents, and taxpayers, and
representatives of Pawtucket, West Warw ck, and
Wbonsocket .

The court was reluctant to review the |egislation
because of the historical precedence of the colony and
the broad plenary power of the legislature. The court
referred to the history of the constitution and the

framers intent. Specifically, the court cited the
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proceedi ngs of the 1986 constitutional convention to
dismss plaintiff’s argunents regardi ng the education
article:

The framers of the 1986 Constitution had the
opportunity to radically alter the nature of the
state’s role in public education. They chose not to
do so. (Dayton, 2001, pp. 97-98)
Regarding plaintiff’s equal protection challenge, the
Suprenme Court of Rhode Island applied the rational basis
test of the U S. Suprenme Court, and found legitimte
interests were pronoted by the encouragenent of |ocal
control in the public school funding system Plaintiff’s

chal | enges were deni ed (Dayton, 2001, pp. 96-98).

Coalition for Adequacy and Fairness v. Chiles

Plaintiffs challenge to the system of public school
funding in Florida was dism ssed by the trial court and
affirmed by the Supreme Court of Florida. 1In Coalition
for Adequacy and Fairness v. Chiles (Dayton, 2001, pp.
98-99), plaintiffs were students, taxpayers and school
boards contesting public school funding system viol ated
t he education cl ause.

The Suprene Court of Florida affirmed the di sm ssal
by the trial court based on separation of powers and
plaintiffs had raised a nonjusticiable question. The

court found:
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1. | nsufficient evidence regarding separation of
powers, and

2. Plaintiffs raised a nonjusticiable political
guestion and in its determ nation the court
cited the six criteria of Baker v. Carr. (369
U.S. 186, 1962 as cited in Dayton, 2001, pp. 98-
99)

Comm ttee for Educational Rights v. Edgar

In Committee for Educational Rights v. Edgar

(Dayton, 2001, pp. 99-102) plaintiffs all eged great
di sparities anong Illinois’ school districts violated the
educati on provision and the equal protection clause of
the state constitution. Plaintiffs in the case, the
“Commttee for Educational Rights”, were 60 schoo
districts, 37 boards of education students, and parents.
The Suprene Court O Illinois rejected plaintiffs
education article claimbecause the constitution does not
mandat e equal ity of educational benefits, and the 1970
Constitutional convention had rejected provisions to
address school funding disparities in their efforts. The
court reasoned plaintiff’s case to be a nonjusticiable
guestion. Cuided by separation of powers, the high court
determined it was within the legislature’'s real mof duty
to determ ne the exact paraneters of a “high quality

education” (Dayton, 2001, pp. 100-101).
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Concerning plaintiff’s equal protection challenge,
the court |ike many other state suprene courts cited
Rodri guez test of fundanentality. The state goal of
pronmoting | ocal control passed the rational basis test
and was therefore constitutionally acceptable. Although
affirmng the | ower court dism ssal, the Suprene Court of
Il1linois noted this exception:
[ OJur decision in no way represents an endor senment
of the present system of financing public schools in
Il1linois, nor do we nmean to discourage plaintiffs’s
efforts to reformthe system However, for the
reasons expl ai ned above, the process of reform nmust
be undertaken in the legislative forumrather than

in the courts. (Dayton, 2001, p. 102)

Mat anuska- Susitna v. State

In 1997 in Alaska, plaintiffs were city and borough
school districts contending the rural Regi onal
Educati onal Attendance Area (REAA) school districts
pl aced them at distinct advantage in the school funding
system I n Matanuska-Susitna v. State (Dayton, 2001, pp
102-103) the Suprene Court of Al aska determ ned changes
in district contributions would not dramatically effect
t he overall funding available to a school district. The
court held the legislature s requirenents hel ped ensure
equi tabl e | evel s of educati onal opportunity throughout

Al aska. Further, in its conclusions the court noted:
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Plaintiffs also have failed to present any evidence
suggesting that there is an overall disparity in
state aid. (Dayton, 2001, p. 103)

Bri gham v. Ver nont

Two students, several property owners, and two school
districts filed suit contending Vernont’'s fundi ng of education
did not provide for equal opportunity, required some property
owners to pay disproportionate shares of npbney for education
and conpelled smaller school districts to inpose
di sproporti onate taxes based upon a lesser ability to pay and
| esser financial resource (Brighamv. Vernont, 1997, p. 397).

Schools in Vernont are funded primarily through property
taxes distributed in a foundation fornula. Findings held the
foundation formula only provided for a m ninmal education. Sone
school districts in Vernont would spend twi ce as nmuch or nore
per student than other districts. The court stated:

Money is clearly not the only variable affecting

educati onal opportunity, but it is the one that governnent

can effectively equalize. (Brighamv. Vernont, 1997, p. 5)
In ruling the current method of funding in Vernont was

unconstitutional the Supreme Court decl ared:

1. Educati on was the only government service worthy of
constitutional status.

2. Public education is an obligation of the state and
fundi ng of education by the property tax is not.

3. The state can delegate funding |ocally but nmust not
abdi cate responsibility for education overall.
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4. Current fundi ng does not allow poorer districts to
provi de the sanme opportunities as |arger, wealthier
provi de.

5. To keep a denocracy conpetitive and thriving,

students nmust be afforded equal access to all that
our educational system has to offer. (Brighamyv.
Vernmont, 1997, p. 12)

DeRol ph v. State

In 1991, several school districts in Chio filed suit in
Perry County Court of Common Pleas alleging current educati onal
funding in Ohio was unconstitutional as it did not provide
equal educational opportunity to all students and was
i nadequat e (DeRol ph v. State, 1997, p. 733, p. 1). Ohio’'s
school funding was previously challenged in Cincinnati School
Dist. Bd. Ed. v. Walter, (1979). The court held educati onal
funding in Ohio violated neither the “equal protection” or the
“t horough and efficient” conponents of the Ohio State
Constitution.

In 1851, the Ohio Constitution said that educational
fundi ng was necessary for “a thorough and efficient system of
common school s throughout the state,” (DeRolph v. Ohio, 1997,
p. 3). The law suit was filed due to disparities in funding of
Ohi o’ s School foundation Programthat relies heavily on | ocal
property taxes. Plaintiffs maintained the Foundati on program

(1)has no relation to the actual education costs per pupil, (2)
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does not account for vocational education, special education or
transportation, and (3) is conplicated by tax growth limts of
property val ues.

Fi ndi ngs of the Ohio Suprene Court were:

1. Present funding did not provide for a “thorough and
efficient education”.

2. Current fundi ng problens contributed to the
depl orabl e conditi on of educational facilities in
Ohi 0o’ s school s.

3. Students performed poorly on tests due to a | ack of
suppl i es, adequate teachers, and other resources.

4. Ohi o’ s schools are neither “thorough nor efficient”.

5. Great disparities in funding exist across the state.
(DeRol ph v. Ohio, 1997, p. 9-11)

On March 24, 1997, the Ohio Suprenme Court declared Ohio’'s
school funding unconstitutional, and directed the | egislature
to devel op a renedy.

Leandro v. State

In Leandro v. State (Dayton, 2001, pp. 107-109)

poorer rural school districts initially challenged the
North Carolina system of public school funding as being
unconstitutional. Plaintiffs alleged the reliance on
property taxes di sadvantage property poor districts and
resulted in inadequate and unequal education for students
in those schools. Large, wealthy school districts

intervened in the suit alleging the state school funding



105
system does not account for the exceptional educati onal
burdens placed on their districts. Special student
requi renents and rapid popul ation growt h have established
financial burdens resulting fromthem The wealthy
school districts maintained if the court provided
suppl enmental funds to aid the plight of poor rural school
districts it would be arbitrary, capricious and unl awf ul
(Dayton, 2001, p. 108).

The Suprene Court of North Carolina did not issue a
final decision but instead remanded the case to the trial
court for further proceedings. The court warned both
plaintiffs their allegations nust be substantiated before
any relief could be granted (Dayton, 2001, p. 108).

Anderson v. State

Legislation in response to a previous school funding

case, Brighamv. State, resulted in students from

property wealthy districts in Vernont chall enging the
constitutionality of the current systemin Anderson v.
State (Dayton, 2001, pp. 109-110). The legislation was
an equalization effort to hel p property-poor school
districts in the state. Plaintiffs alleged this
equal i zation act was in effect a “Robin Hood” approach

taking fromthe wealthy and giving it to the poor. The
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net result for wealthy districts was for voter to not
approve taxes beyond the state grant anount because a
good share of those proceeds would | eave the school
district for property-poor districts.

The state argued plaintiff’s argunments were
specul ative and premature. The Supreme Court of Vernont
agreed stating plaintiffs did not substantiate their
claims with evidence. The court stated any deci sion
woul d only be advisory in nature given the circunstances
(Dayton, 2001, p. 110).

Abbeville v. State

Plaintiffs in South Carolina in 1999 all eged the
state system of public school funding was in violation of
the state’s education clause and equal protection
provi sions of the state and federal constitutions. I n
Abbeville v. State (Dayton, 2001, pp. 110-112) 40 |ess
weal thy districts chall enged the South Carolina system as
bei ng underfunded, in violation of the education clause
and resulting in an inadequate education.

The Suprene Court of South Carolina in exam ning
plaintiff’s equal protection claimcited Rodriguez
concerning the federal challenge, and found the state

claimw thout nerit because the school funding systemdid



107
not have “discrimnatory intent” (Dayton, 2001, p. 111).
The court disposed of the equal protection chall enge, but
t horoughly reviewed the education clause issue.
The high court found the trial court in error in not
consi dering the education cause claim The Suprenme court
of South Carolina delineated the paranmeters of the

educati on cl ause, but gave warning as to its limtations:

We will not accept this invitation to circunmvent our
duty to interpret and declare the nmeaning of this
clause . . . We hold today that the South Carolina

Constitution’ s education clause requires the General
Assenbly to receive a mninmally adequate
education... We define this mnimally adequate
education required by our Constitution to include
provi di ng students adequate and safe facilities in
whi ch they have the opportunity to acquire: 1) the
ability to read, wite, and speak the |anguage, and
know edge of mathematics and physical science; 2) a
fundanment al know edge of econom ¢, social and
political systens, and of history and governnment al
processes; and 3) academ c and vocational skills.

. W& recogni ze that we are not experts in education,
and we do not intend to dictate the prograns
utilized in our public schools. |Instead, we have
defined within deliberately broad paraneters, the
outlines of the constitution’s requirenments of

m ni mal |y adequat e education to each student in
South Carolina rests on the | egislative branch of
governnment. We do not intend by this opinion to
suggest to any party that we will usurp the
authority of that branch to determ ne the way in

whi ch educational opportunities are delivered to the
children of our State. W do not intend the courts
of this State to become super-1|egislatures or super-
school boards. (Dayton, 2001, p. 112)



108
DeRol ph v. State, “DeRolph 11~

The Suprene Court of OChio in DeRolph v. State, "DeRol ph 1”7

(1997) found the General Assenbly did not provide a “thorough
and efficient” system of education. In finding Ohio’ s system
of public school funding unconstitutional, the high court
al | owed the General Assenbly one year to conply and provide
remedi al legislation for Chio s schools (Dayton, 2001, p. 112).
In “DeRol ph 11”7, the Suprene Court of Ohio was again
requested to determne revisions to the state system of school
fundi ng made by the General Assenbly were “thorough and
efficient” as required by the Ohio Constitution. Plaintiffs
requested the following redress fromthe Court:

1. To decl are education to be a fundanental right under
t he Chio Constitution.

2. Speci fy necessary prograns and services for students
at all Ilevels.
3. Provi de a special nediator/overseer to settle al

issues of the litigation

4. | ssue an interimfunding order for foundation noney
to be set at $ 5,051 per pupil, and require funding
of $ 1 billion m ninmm per annum for educati onal

facilities funding. (Dayton, 2001, pp. 112-113)
The Suprene Court of Ohio defined “thorough and efficient”
accordingly:
A thorough system neans that each and every school
district has enough funds to operate. An efficient system

is one in which each and every school district in the
state has an anpl e nunber of teachers, sound buil di ngs
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that are in conpliance with state fire and buil di ng codes,
and equi pment sufficient for all students to be afforded
and educational opportunity. (Dayton, 2001, p. 113)

The court also cited Board of Education of Cincinnati v.
Walter in their rationale. The State Constitution's

“t horough and efficient” clause would be violated if:

A school district was receiving so little | ocal and
state revenue that the students were effectively
bei ng deprived of educational opportunity. (390

N. E. 2d 813, 825 as cited in “DeRol ph 117)

In “DeRol ph 17, the court identified four aspects of
the state school funding systemthat need elimnation:
1. The operation of the School Foundation Program

2. The enphasis of Ohio’s school funding system on
the | ocal property tax.

3. The requirement of school district borrow ng
t horough the spending reserve and energency
school assistance | oan prograns.

4. The | ack of sufficient funding in the General
Assenbl y’ s bi enni um budget for the construction
and mai nt enance of public school building.
(DeRol ph v. State I, 1997, p. 747, as cited in
DeRol ph v. State Il, 2000, pp. 5-6)

The court denonstrated an understanding of the
difficulty of the task for the |legislature to be
extremely difficult and conpl ex issue:

It is apparent that the task of passing and

i npl ementing | egislation involving education is
exceedi ngly conplex - studies nust be conducted,
experts nust be consulted, goals nust be fornul ated
and priorities set. There are many options to
choose from and deciding upon the best option and
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t hen reachi ng a consensus are form dabl e
undertakings. |In addition, a consensus nust be
reached in a climate in which other budgetary

consi derations are always present, with other
spending priorities constantly |obbying for their
own | arger pieces of the limted state budget pie.
Political realities, such as an individual

| egislators’s reel ection concerns, also conplicate
the effort to devise a fair and adequate system
These budgetary and political concerns nust yield,
however, when conpliance with a constitutional
mandate is at issue. The task is difficult enough
in prosperous tinmes, when the state’s coffers are
full. However, the funding systemthat is devised
must be solid enough that it can also function in an
econom ¢ downturn, because a consistent revenue
streamis an absol ute necessity for a thorough and
efficient system (DeRolph v. State Il, 2000, p. 9)

The Suprene Court of Ohio defines “thorough and
efficient” as well as delineating the argunents for
equi ty and adequacy:

Because the argunents before both the trial court
and this court focused so narrowy on schoo

funding, it is extrenely inportant to recogni ze that
funding is only one aspect of a thorough and
efficient system of schools. W would be remss if
we failed to acknow edge that thoroughness and
efficiency enbrace far nore than sinply adequate
funding. Even if the system were generously funded,
if other factors are ignored, it mght still not be
t horough and efficient. |If teachers are il

prepared and students unaware of what is expected of
them then our state has failed them |If students
have access to the | atest technol ogy but cannot take
advantage of it, then our state has failed them |If
students have the npst up-to-date textbooks but
cannot conprehend the material in those books, then
our state has failed them (DeRolph v. State II,
2000, p. 9)

The definition of “thorough and efficient” is not
static; it depends on one’s frame of reference.
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VWhat was deemed t horough and efficient when the
state’s Constitution was adopted certainly would not
be consi dered thorough and efficient today . . . In
light of this we offer the follow ng guidance: A
t horough system nmeans that each and every school
district has enough funds to operate. An efficient
systemis one in which each and every school
district in the state has an anple nunmber of

t eachers, sound buildings that are in conpliance
with state fire and building codes, and equi pnent
sufficient for all students to be afforded an
educati onal opportunity. (DeRolph v. State |1, 2000,

p. 9)

When considering the per-pupil spending disparities
and the inadequate facilities that have of |ate
characterized our system of schools, it is evident
that some of the nobst glaring problens are
engender ed by inadequate funding. Therefore
remedyi ng those problens is naturally of paranount.
Yet all of the other requirenents of a thorough and
efficient system nust be devel oped along with
funding . . . No one can ensure that adequate
facilities and educational opportunities will |ead
to success of the students of this state. One thing
that is apparent, though is that substandard
facilities and i nadequate resources and
opportunities for any one of those students are a
sure formula for failure. (DeRolph v. State II,
2000, p. 10)

The high court found the General Assenbly had not
addressed OChio’s over reliance on the property tax, but
concluded the Governor and the General Assenbly had made
substanti al progress and would be given nore tine to conply.
The court addressed seven areas for additional exam nation:

1. Continued reliance on | ocal property taxes.

2. Basic aid forrmula may not reflect funding required to
provi de and adequat e educati on.
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3. Fundi ng for new construction and repairs for
mai nt enance.

4. Emergency funding for districts to pay for unfunded
sate and federal mandates or daily operating
expenses.

5. Unfunded mandates in the revised funding system

6. Probl em of “phantom revenue” (funding expected but

not realized).
7. Est abl i shment of strict guidelines and standards for
all students and districts in the state. (Dayton,
2001, p. 114)
The Suprene Court of Chio in spite of the deficiencies of
the legislature’s attenpts acknowl edged “that a good
faith attenpt to conply with the constitutional
requi rements has been mounted”. The court noted the nost
glaring weakness in the state’'s attenpts at a thorough
and efficient education was the failure to address over
reliance on | ocal property taxes in the state’s system of
fundi ng public education. The court declined to appoint
a special master to oversee the state’ s inplenentation
efforts . The case was continued until June 15, 2001

(DeRol ph v. State Il, 2000, pp. 33-35).

Abbott v. Burke

I n Abbott v. Burke, “Abbott V' (Dayton, 2001, pp. 114-115)

t he Speaker of the General Assenbly requested clarification

fromthe Supreme Court of New Jersey on two issues:
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1. Shoul d the state fully fund construction in
previously identified special needs school districts,
or can these districts contribute their fair share
based on their ability to pay. (Dayton, 2001, pp.
114-115)

2. Can districts previously identified as special needs
under the original Abbott decision be altered
(renmpoved) when their status is no |onger
di sadvant aged? (Dayton, 2001, p. 115)

Regardi ng the first question, the Supreme Court found the
state conpletely responsible for all construction costs
necessary to neet the facility needs of those districts
identified as special needs (Dayton, 2001, p. 115).

Concerning the second question for clarification the
Suprenme Court had previously stated school districts could be
added to the |ist of special needs schools. Now in “Abbott V
(2000) the court concluded that districts previously identified
as special needs may be renoved “when a district no | onger
possesses the requisite characteristics for Abbott district

status” (Dayton 2001, p. 115).

Vi ncent v. Voi ght

I n 2000 plaintiffs again asked the Supreme Court of
W sconsin to overturn the system of public school funding
as it was unconstitutional (Dayton, 2001, pp. 116-118).
Plaintiffs were students, parents, school officials and
t he President of the Wsconsin Education Association

Council. Collectively they challenged the school funding
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systemas it violated the uniformty provision of
W sconsin’s education clause and equal protection clause
of the state constitution. 1In challenges to |egislative
provi sions, the court requires evidence beyond a
reasonabl e doubt. Plaintiff’s presented evidence that
weal thier districts had distinct advantages in
facilities, textbooks, curriculumresources, and teaching
staffs. The court determ ned plaintiffs failed to
denonstrate any school district failed to provide a basic
education. The court concl uded:

[ The] present school finance system nore effectively

equal i zes the tax base anong districts than the

systemin place at the tinme Kukor was deci ded.

(Dayton, 2001, p. 116)

Concerning plaintiff’s equal protection challenge,
the Suprene Court of Wsconsin held that education was a
fundanmental right, but cited San Antonio v. Rodriguez in
its conclusion that equal protection does not require
equality of wealth anong districts. Using the rationa
basis test, the court determ ned the state school funding
system met Wsconsin's interest in providing a basic
education for all. The Suprenme Court of Wsconsin

concluded their decision with the statutory definition of

a sound basi c educati on:
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The | egislature has articul ated a standard for equal
opportunity for a sound basic education . . . as the
opportunity for students to be proficient in

mat hemati cs, science, reading, and witing,
geography, and history, and to receive instruction
in the arts and nusic, vocational training, social
sci ences, health, physical education and foreign

| anguage, in accordance withe their age and
aptitude. (Dayton 2001, p. 118)

Opinion of the Justices (N. H)

I n 2000, the New Hanpshire Senate requested judicial
gui dance from the Supreme Court of New Hanpshire in
Opi nions_of the Justices, (2000) regarding two questions:

1. Whet her a proposed funding system satisfied the
requi renents of the education provisions of the
New Hanpshire Constitution; and

2. Whet her this proposed funding system viol at ed
any other parts of the New Hanpshire
Constitution. (Dayton, 2001, pp. 118-119)

In response to the first question, the Suprenme Court
of New Hanmpshire found the proposed | egislation violated
t he educati on provisions of the New Hanpshire
Constitution. The court did not answer the second
gquestion. The court found the legislation to rely upon
| ocal property taxes to pay for sone cost of an adequate
education. This would be contradictory to the New
Hanpshi re educati on cl ause which maintained the State of

New Hanpshire has the exclusive obligation to fund an

adequat e education (Dayton, 2001, p.119).
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In its concluding argunents regarding the opinion,

t he Supreme Court of New Hanpshire noted:
This court has never directed or required the
sel ection of a particular funding mechanism |If the
| egi sl ature chooses to use a property tax, however
the tax nmust be equal and proportional across the
State. (Dayton, 2001, p. 119)

Canpai gn for Fiscal Equity (CFE) v. State

In 1995 in CFE v. State, the Court of Appeals of New
York ruled that Canpaign for Fiscal Equity (CFE)

chal l enge to the New York Constitution could proceed.
The lawsuit chall enged the state system of school funding
to be in violation of the Education Article of the New
York Constitution and in violation of Title VI of the
Federal Constitution. The trial resulting fromthat
ruling began in October, 199, and ended in July, 2000
(CFE v. State, 2001).
A great deal of tine in this case was spent on
evi dence regardi ng student achi evenent, student socio-
econom ¢ status (SES) and the achi evenment gap caused by
this:
Poverty, race, ethnicity, and immgration status are
not in thenselves determ native of student
achi evenent. Denopgraphy is not destiny. The
ampunt of nelanin in a student’s skin, the hone
country of her antecedents, the ampbunt of noney in
the fam |y bank account, are not the inexorable

det erm nants of academ c success. However, the life
experiences summari zed above that are correl ated
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with poverty, race, ethnicity, and imr gration
status, do tend to depress academ c achi evenent.

The evidence introduced at trial denonstrates that
t hese negative |ife experiences can be overconme by
public schools with sufficient resources well

depl oyed. It is the clear policy of the State, as
formul ated by the Regents and SED [ State Educati on
Departnent], that all children can attain the
substantive know edge and master the skills expected
of high school graduates. The court finds that the
City's at risk children are capable of seizing the
opportunity for a sound basic education if they are
gi ven sufficient resources.

(CFE v. State, 2001, p. 14)

The court found extensive of the inadequaci es of
public education in the City of New York’s public
school s:

In sum City public school students’
graduati on/ dropout rates and perfornmance on
standardi zed tests denpbnstrate that they are not
receiving a mnimally adequate education. This

evi dence beconmes overwhel m ng when coupled with the
ext ensive evidence . . . of the inadequate resources
provided the City’'s public schools. The majority of
the City's public school students |eave high school
unprepared for nore than | ow payi ng work, unprepared
for college, and unprepared for the duties placed
upon them by a denocratic society. The schools have
broken a covenant with students, and with society.
(CFE v. State, 2001, p. 42)

The court found the current educational funding
systemin the State of New York to be in violation of the
Education article and the State should take the follow ng

steps to rectify the inequities of the situation:
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In order to ensure that public schools offer a sound
basi ¢ education the State nust take steps to ensure
at | east the follow ng resources, which, as
described in the body of this opinion, are for the
nost currently not given to New York City’ s public
school students:

1. Sufficient nunbers of qualified teachers,
princi pals, and ot her personnel.

2. Appropriate class sizes.

5. Adequat e and accessi bl e school buildings with
sufficient space to ensure appropriate class
size and inplenmentation of a sound curriculum

4. Sufficient and up to date books, supplies,
i braries, educational technology and
| abor atori es.

5. Sui table curricula, including an expanded
pl atform of prograns to help at risk students by
giving them “nore tinme on task.”

6. Adequat e resources for students with
extraordi nary needs.

7. A safe orderly environnent. (CFE v. State, 2001,
p. 72)

Reforms to the current system of financing school
fundi ng shoul d address the shortcom ngs of the
current system.

1. Ensuring that every school district has the
resources necessary for providing the
opportunity for a sound basic education.

2. Taking in account variations in |ocal costs.

3. Provi di ng sustai ned and stable funding in order
to pronmote | ong-term planni ng by schools and
school districts.

4. Provi di ng as much transparency as possible so
that the public may understand how the State
di stri butes School aid.
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5. Ensuring a system of accountability to neasure
whet her the refornms inplenmented by the
| egi sl ature actually provide the opportunity for
a sound basic finance education and remedy the
di sparate i npact of the current finance system
(CFE v. State, 2001, p. 72)

The Suprene Court of New York also ruled in favor of
plaintiff’'s regarding their claimthe State system of
school funding violated Title VI of the Civil Rights Act
of 1964. Section 601 of Title VI states:

[nJ]o person in the United States shall, on the
ground of race, color, or national origin, be
excluded from participation in, be denied the
benefits of, or be subjected to discrimnation under
any program or activity receiving Federal financial

assi stance. (42 USC " 2000d as cited in CFE v. State,
2001, pp. 62-63)

The court found the State school funding system “has an
adverse and disparate inpact on mnority public school
children and that this disparate inpact is not adequately
justified by any reason related to education” (CFE v.
State, 2001, p. 2).

Lake View School District No. 25 v. Huckabee

In Arkansas in a case originally filed in 1992,
plaintiffs from Lakeview School District filed suit
agai nst the Governor of Arkansas, M ke Huckabee (Lakevi ew
School District, No. 25 v. Huckabee, No. 1992-5318,

Pul aski County Chancery Court My 25, 2001). 1In 1994 the
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trial court judge found the Arkansas School Fundi ng
System i nequi t abl e under Equal Protection Clause and the
Education Article of the Arkansas Constitution. The
original order in 1994 stayed the decision to allow the
| egislature time to enact measures for conpliance with
the court opinion. The Arkansas |egislature enacted
school funding Amendnent 74 to conply with the court
order. The legislation was appealed by the plaintiffs in
1998 and the first decision regardi ng school funding was
i ssued. During 2000, 144 school districts in Arkansas
attempted to intervene in the suit. The court denied
this attenpt. Plaintiffs filed a second suit naned Lake
View Il, and the court dism ssed the case citing it was
al ready properly before the court. A trial was convened
in September, 2000 to deternmine the |egislative nmeasures
enact ed passed constitutional conpliance.

During a pre-trial hearing the chancery court
adopted the standards set in Rose v. Council for Better
Education, Inc. (See Appendix D for a conplete listing of
t he Rose standards):

Whi | e Arkansas has not defined the terns “general,
suitable, and efficient”, courts in other states
have defined these ternms. (Rose v. Council for
Better Educ. Inc., 790 S. W2d 186, 191-192, Ky.,
1989, cited in Lakeview School District v. Huckabee,
2001, p. 2)
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During the pre-trial hearing the court also concl uded
that equity and adequacy issues would be heard in the
conpliance hearing as they had been properly plead in the
1994 Court Order. The Court also determ ned that strict
scrutiny would be used to neasure conpliance with the
court:

Therefore, equity (i.e. funding) and adequacy issues
will be heard at the conpliance hearing. These are
t he questions of whether the present system of
public schools and the financing thereof conplies
with the constitution. The State of Arkansas has a
conpelling interest in having an educated

el ectorate, and therefore, strict scrutiny will be

t he standard by which conpliance will be neasured.
(Lakevi ew School District v. Huckabee, 2001, p. 4)

The state argued Anendnent 74 and subsequent funding
| egislation elimnated funding inequities for public
schools in Arkansas. The plaintiffs contended inequities
still existed. The state contended any disparities that
m ght exist are the result of fiscal m smanagenment by
i ndi vi dual school districts. The court held the state
needed to be accountable and ultimtely responsi bl e:

Maki ng an accurate determ nation as to how nuch of
the revenues distributed by the State actually reach
the classroomis nmore difficult than measuring how
much revenue the State provided the schools and
school districts. However, under the Constitution
the State is solely responsible for the education of
its citizens. Its duty does not end upon

di sbursenent of revenues to the school districts.

Mor eover, the best neasure of whether avail able
funds are being efficiently applied to the education
of the State’s children is by an accurate accounting
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of expenditures. . . The State suggests that
disparity in the way funds are spent account for the
many all eged inequities at the local level; i.e.,

m smanagenent and not i nequitable distributions of
funds is the cause of unconstitutional disparities.
There is sonme evidence of m smanagenent at the | ocal
level, but it is not sufficient to fully support the
State’s position. Further, even if it were, under
the Constitution, the State bears the ultimte
burden of educating its children, no matter where
the blame is cast. (Lakeview School District v.
Huckabee, 2001, pp. 6-9)

In addition to the Rose standards the chancery court

ned conditions for the terns “financial” adequacy:

“Adequat e” is defined as anmobunt of revenue per pupi
enabling a student to acquire know edge and skills
necessary to participate productively in society and

to lead a fulfilling life. The dollar amount that
is “adequate” is a function of many vari abl es,
i ncluding specified |levels of skill and know edge,

pur chasi ng power of a dollar in a given |locality,
characteristics of students and other factors such
as popul ation sparsity and school size.

There are three elenents for an adequate educati on
system First, the State nust clearly specify what
its expectations of student achievenent are.

Second, there nust be an effective accountability
system that holds the schools accountable for
results. Third, the State nmust provi de adequate
funding to allow a programto be devel oped that w il
produce the expected outcones. Arkansas has tow of
those three elenents in place: the curricul um
framewor ks that specifies student expectati ons and
the accountability system (Lakeview School District
v. Huckabee, 2001, p. 12)

The court al so exam ned “educati onal” adequacy. The

mai nt ai ned that adequate funding is only a part of

the effort. The main nmeasure of adequacy was
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performance. The court cited 14 areas where either
student performance, nedi an household i ncome, national
test scores, and teacher pay were far bel ow nati onal
averages or surroundi ng states performnce.

The chancery court held the following in their
deci si on:

1. Under Arkansas Constitution Article 14, "1 and
Article 2, ""2, 3 and 18 school districts
t hroughout the State nust provide substantially
equal educational opportunities for children.
Denyi ng these opportunities based solely on a
school district’s |ocation in a poorer part of
the State is not a conpelling reason for the
State to abandon its constitutional obligations.

2. The State cannot shift to | ocal school districts
its ultimte burden of ensuring every school
district has substantially equal facilities to
provi de a general and suitable end efficient
system of educati on.

3. The State’s constitutional role is to ensure an
adequat e and equitabl e education and
consequently it nust correct any constitutional
deficiencies as soon as possible. To all ow
certain districts to continue to suffer fromthe
results of past inequities such as the |ack of
adequate facilities, equipnment ans supplies,
making it harder for themto attract qualified
staff, teachers and students, is itself
i nequi t abl e.

4. Provi de equal funding to all school districts
will not cure the inequities. . . To provide an
equal opportunity, the State should forthwith
form some adequate renedy that allows every
school district to be on equal footing in regard
to facilities, equipnment, supplies, etc.
(Lakevi ew School District v. Huckabee, 2001, p.
28)
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The Chancery Court found the school funding system
of Arkansas was unconstitutional due to nonconpliance
with the education article and equal protection
provi sions of the Arkansas Constitution. |In addition the
court award attorney’s fees to the plaintiff’s in the
amount of $9, 338, 035.

The court concluded the Lakeview decision with this
war ni ng:

An uneducat ed person has virtually no chance today

to sanmple much nore than a harsh subsistence.

Dupree was deci ded ei ghteen years ago when the

Suprenme Court found the State’s funding systemto be

unconstitutional and that many of Arkansas’ students

were receiving only the bare rudi nents of an

education. Not nmuch has changed since then except
t hat ni neteen cl asses have graduated from our high

school s; practically a generation . . . If an
adequat e education system exists for all Arkansas’
students, then it follows that the systemw | be

equitable. The State funds it educational system by
first determ ning how nuch noney is avail able and
then deciding howto divide it. The State refers
only to avail able funds and not to the
Constitutional requirenents. Perhaps an adequate
amount of education funding can be determ ned in
this manner, but that seens inpossible to this
court. Pursuant to Act 917 of 1995, and in order

t hat an anmount of funding for an education system
based on need and not on the anount avail able but on
t he amount necessary to provide an adequate

educati onal system the court concludes an adequacy
study is necessary and nust be conducted forthwth
(Lakevi ew School District No. 25, Huckabee, 2001, p.
30).

It can be safely said that one constant is the
agreenent that an adequate education for our
children is necessary. Qur Constitution requires
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it. Too many of our children are | eaving school for
a life of deprivation, burdening our culture with
the corrosive effects of citizens who | ack the
education to contribute not only to their
community’s welfare but who will be unable to |ive
their own |ives except, in many cases, on the
outernost fringes of human exi stence. No problem we
face as a State needs nore i nmedi ate attention.

We should resort to the courts in form ng a renedy

for the many problens noted here only when all else
has failed. They are not equi pped to undertake the
task. And, speaking for this court, it would only

be with utter and profound reluctance that it would
attempt such an endeavor. However, it is difficult
to overstate the urgency and magnitude of these

i ssues which are, for now, left to the |egislature.
(Lakevi ew School District v. Huckabee, 2001, p. 31)

DeRol ph v. State, “DeRolph 111~

In a continuation and appeal of “DeRolph 11”7, the
Chi o Suprenme Court upheld the school funding nmethod

previously adopted by the Chio CGeneral Assenbly (DeRol ph
v. State (2001), 93 Onhio St.3d). 1In a 4-3 decision the

court approved the newy adopted funding nethod with
t hese conditions:

1. The court ordered the legislature to raise
m ni nrum spendi ng for each student in Chio by
nore t han
$ 300 . . . but set no deadline for when that
| evel nust be reached.

2. It also required the state to speed up
i npl ementation of a newy created type of state
fundi ng, known as parity aid, which is designed
to increase spending in poor districts. Under
the ruling, that extra funding nust be fully
phased in by fiscal 2003-04--two years earlier
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t han | awmakers agreed during their recent
| egi sl ative session (Richard, 2001, p. 24, &
“DeRol ph 111", 2001, p. 1-2).

Justice Moyer speaking for the majority reflected on
a lengthy and divisive |l egal battle, and the resultant
conprom se:

The current plan for funding public primry and
secondary education adopted by the General Assenbly
and signed by the Governor is probably not the plan
t hat any one of us would have created were it our
responsibility to do so. But that is not our

burden, and it is not the test we apply in this

deci sion. None of us is conpletely confortable with
t he decision we announce in this opinion. But we
have responded to a duty that is intrinsic to our
position as justices on the highest court of the
state. Drawi ng upon our instincts and the wi sdom of
Thomas Jefferson, we have reached the point where,
whil e continuing to hold our previously expressed
opi nions, the greater good requires us to recognize
“t he necessity of sacrificing our opinions sonetines
to the opinions of others for the sake of harnony.”
(letter to Francis Eppes, July 4, 1790, in 16 Papers
of Thomas Jefferson (Boyd Ed., 1961) p. 598 as cited
in “DeRol ph 111", 2001, p. 3)

A climte of legal, financial, and political
uncertainty concerning Chio’'s school funding system
has prevailed at |east since this court accepted
jurisdiction of the case. W have concl uded that no
one is served by continued uncertainty and fractious
debate. In that spirit, we have created the
consensus that should termnate the role of this
court in the dispute (Muyer, C. J., Majority Opinion
“DeRol ph 111", 2001, p. 3).

Justices, legislators, and educators believed the
deci sion of the Suprene Court of Ohio had ended the

battl e over school finance in Onhio. One week |l ater Ohio
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Governor Bob Taft asked the court to review their
deci sion (Ri chard, 2001, Sept. 26, p. 23).
Summary

Over the last 30 years school finance litigation has
been used increasingly by plaintiffs to seek redress from
i nequi t abl e and i nadequate state education funding
systenms. Today |awsuits have been filed in 44 of the 50
states and other chall enges are enmerging. Follow ng
Rodri guez nost plaintiffs challenged state school funding
systens on the basis of violation of state equal

protection clauses. Since Rose v. Council for Better
Education in 1989 plaintiffs have shifted the focus from

“equity” suits to “adequacy” clainms based on violation of
State constitutions education article. Courtroom

deci sions and their resultant interpretations remain the
driving force in expanding the dial ogue anong | awyers,
educators, legislators and policy nakers concerning this
i ssue. Educational finance litigation or the threat of
litigation remains the nost influential conmponent in

i nproving school funding and educati onal opportunity for

all children.
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Anal yses of Equity Litigation

Over the last 30 years nunerous equity litigation suits
have been presented in federal and state courts. During that
time various | egal and education experts have anal yzed the
results of these cases. Fromthis analysis has energed an
i mportant body of literature that has intertwined with policy
and court results to guide funding practices in many states.
This section provides a brief chronol ogical review of the
literature concentrated over the last ten years showi ng the
evol ution of judicial argunments regardi ng educational equity.
1981

McCarthy (1981) proposed school finance reformof the
1960s and 1970s has evolved into an educational reform
nmovenent. McCarthy exam ned | egislation and litigation and
concl uded equal i zati on resources has been replaced with
adequacy issues of public schools. She scrutinized
accountability mandates, as well as special programs for
handi capped students, English deficient (ESOL) students, and
culturally or racially disadvantaged. MCarthy believed | egal
mandat es alone will not ensure educational prograns are
adequat e.
1990

Bal dwi n (1990) studied cases of nmmjority and dissenting

opi ni ons of state and federal justices of 12 school finance
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cases in the 6", 7th and 8! federal circuits. He found
argunments had shifted fromequity to efficiency and adequacy.
Adequacy is of the educational system and efficiency nmeans to
efficiently achi eve the educational goals of the state.

Bal dwi n warns | egislators, adm nistrators and state departnent
personnel of the dilemms facing them

First, the new calls for exam nation of educati onal
systens on the basis of efficiency and adequacy have very
meani ngful effects on the efforts of states to establish
m ni mum standards for students. Wth the novenent to

m ni mum st andards, testing for those standards,

remedi ation and retention if a student fails to pass the
test, and statutes that provide for educational bankruptcy
for schools and districts that fail to nmeet the m ni num

st andard agai nst which to judge the efficiency and
adequacy of the educational system of the state.

Second, as pointed out in Kukor, there is a need to
provide for the specialized needs of children. This
assertion is found in both mandatory programs (such as
speci al education) and optional progranms (such as at-risk)
enacted at the federal and state level. These enactnments
will force the legislators at both levels into a situation
wher e adequate and equi table funding of these prograns is
necessary in order to address, relieve, and not

exacerbate, the taxpayer equity issues. (Baldw n, 1990, p.
179)

Dayton (1992) evaluated school funding litigation from
1971-1991. He described a nodel or framework for understandi ng
common i ssues addressed in courts across the nation. Dayton
concl uded that individuals and school systenms will continue to
use the courts to address inequities in school funding.

Dayton’s ot her concl usions were jurisdictional issues have not
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been an obstacle to cases being brought to the courts and

i nking factual evidence to |egal issues is crucial to any
court challenge. Linking hard evidence of financial inequities
to | egal chall enges does not guarantee victory, but its absence
woul d certainly nerit defeat. The nobst crucial issue in court
chal | enges was the state’'s constitutional duty to fund
educati on. Dayton (1992) determ ned fromequity litigation,
state’s with great obligation to support education in the
constitution are generally overturned by the courts.

Hi ckrod, Hi nes and Ant hony (1992) exam ned constitutional
litigation challenging education finance from 1970-1990 in 41
different states. They categorized cases into eight categories
based on litigation history, violation of the equal protection
cl ause and/or violation of the educational article of state
constitutions. Hickrod et al. (1992) found states with active
litigation showed higher growth rates in conbined state and
| ocal funding, and wi nning of |osing does not make a difference
in conbi ned state funding, but it does nake a difference in the
source of those funds.

Fromtheir study of equity litigation Hi ckrod et al.

(1992) concl uded:
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1. Constitutional litigation does increase funding for
K-12 school s.

2. Adequacy becones a goal of this litigation.
3. Litigation was of benefit to schools not just
| awyers.
4. Litigation has an effect of shifting tax burden from

the local to state governnents that may provide
property tax relief.

5. Reduction of inequities of funding between schools
has been a result of litigation efforts. (pp. 207-
208)

Cl une (1993) reviewed many of the recent cases regarding
school finance litigation. He maintained all school finance
litigation is plagued with fundamental problenms or questions:

1. The cost-quality question: Does it do any good to
give nore dollars to poorer school s?

2. The problem of choosing a specific spending |evel:
VWhat | evel of resources should be ordered by a court?

3. Variations in |l ocal spending: Should a court allow
| ocal choice of spending |evel?

4. The problem of recapture: Should equality be required
in the state even when it nmeans reduced spending in
weal thy districts?

5. Aid for poor children: Should courts recogni ze the
speci al needs of poor children?

6. Judicial role: Can courts find a manageabl e and
constructive role in nmeeting educational needs and
stinmul ati ng educati onal refornf

7. New devel opnents in educational governance: |s
finance reformconsistent with restructuring efforts?
(Clune, 1993, pp. 3-5)
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Cl une answers provided a three-part renedy to school
finance funding and litigation. First, courts would ensure an
equal ity base funding for 95% of schools done annually.

Second, courts should require |egislatures to provide
conpensatory aid for poor children (i.e., $ 1,000 per pupil).
Third, courts would require legislatures to set standards for
performance that would focus resources on inproving

achi evenent . Cl une concluded his remedy coul d provide
educati onal program equity.

Dayton (1993) in a response to Jaffe and Kersch’s
“Guaranteeing a state right to a quality education” finds
little agreenent fromlitigation to provide a solution to
fundi ng inequities. He argued:

Equity in financing does not guarantee equity in

educati onal opportunity, inequity in financing guarantees

inequity in educational opportunity for children. (Dayton,

1993, p. 4)

Dayton agreed litigation and the judicial branch have played an
i nportant part in the quest for educational funding equity, but
he warns courts al one can not obtain this goal:

Significant work remai ns undone in public school funding

reform The judicial branch cannot produce unil ateral

reform and the political branches will not act without
sufficient support fromthe electorate. U timtely the

el ectorate nust be educated and persuaded that public
school funding reformis in the best interests of al
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children and the general public. This will require a
broad public dial ogue regarding the inportance of free
public education and the harns of educational inequities.
(Dayton, 1993, p. 5)

Maht esi an (1993) contended many states have endured the
cycle of litigation, court decision, and | egislative remedy
with little progress. He believed capping expenditures in
weal thier districts may be the only practical solution to
equity. Mahtesian suggested adequacy could be the solution to
school funding equity because it de-enphasi zes dollar inputs
and instead focuses on end results of what dollars purchase in
educati onal achievenent. Mhtesian posited the nati onal
st andards novenent shifts adequacy to outcones and equali zation
of spending did not increase pupil achievenent. For poorer
states, he believed adequacy argunents are the best road to
better funding. Mahtesian concl uded:

Even in the absence of a clear and resolute idea of what

adequacy nmeans or what it costs, it seens destined to grow

in inmportance in the next few years as a net hod
of linking resources to existing educational standards.

(p. 46)

Dayton (1994)reviewed equity suits and argued state
constitutions guarantee educati onal opportunity not equal per
pupi| expenditures. Plaintiffs nust connect the inequality of
expenditures to |lack of opportunity resulting fromthem

Dayton reported no plaintiff has succeeded w thout nmaking the
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connecti on between educati onal opportunity and expenditures.

Dayton stated that in MDaniel v. Georgia, the Suprenme Court of

Ceorgi a found:

The evidence in this case establishes beyond doubt that

there is a direct relationship between a district’s |evel

of funding and the educati onal opportunities which a

school district is able to provide its children. The

court recognized that wealthy districts had advant ages
regarding the quality of faculty, curriculum books,

equi pnent, supplies and facilities. The court concl uded

that the trial court’s finding was unassail abl e that

children receive very different amounts of educati onal
resources...The inequities in the school finance system
deny students in property poor districts equal educational

opportunities. (Dayton, 1994, p. 3)

Dayton (1994) concluded nost courts recognize the correl ation
bet ween expenditures and educational opportunity. |[If any doubt
remai ns given the chance for irreparable harmto students in
poorer schools, it should be renobved in favor of equitable
treatnment for all children.

Van Sl yke, Tan, Ol and, & Danegger (1994) summarized and
revi ewed key school finance litigation cases over the past two
decades. Court chall enges have changed from equal protection
to recent cases chall engi ng adequate educati on and
constitutions education clause. Courts have been reluctant to
define renmedi es even in states where school finance systens

have been overturned. Van Slyke et al.(1994) confirned these

findi ngs:
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1. Every state’s finance system has been affected by
threat or reality of school finance litigation.

2. Most recent suits focus nore on student achi evenent
nore so than nerely financial equity.

3. Equity suits chall enge | awmakers to provide high
st andards and outcones for all students as well as
bal ance revenue support from |l ocal and state
governnments. (pp. 12-13)
The findings of Van Slyke et al. are consistent with the
literature.
1995
Dayton (1995) posited average citizens know little about
policies funding public education, yet all citizens feel the
effect when these policies fail. He contended when governnments
fail to provide adequate educati onal opportunities human
capital is wasted. Funding education was once a | ocal
responsibility nowit is based on the constitutions of all 50
st at es.
Frustration with political branches, Dayton (1995)
mai ntai ned, led reforners to pursue litigation as a neans to
their end. He asserted real funding reformcan not come from
the courts alone. Real reform nust be done “by convincing the
el ectorate that making egalitarian educational ideals a reality

is ultimtely consistent with their self interests” (Dayton

1995, p. 5). Dayton insisted real reformnust cone fromthe
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people, and if it does not the funding equity problemis
probably not resol vabl e.

I n 1995 Hei se exam ned constitutional litigation using a
nodel . Heise affirmed school finance |awsuits have devel oped
in three phases from 1970 until 1990. The first phase of
litigation was focused on the federal constitution, the second
phase was focused on state constitution’s equal protection and
education clauses, and the third phase focused on state
education clauses alone. Heise’'s nodel uses these criteria:
(1) an equity-based court chall enge reached the state suprene
court, (2) the court ruled in favor of the plaintiff and
i nval i dated state funding, (3) subsequent conpliance litigation
did not upset previous ruling, and (4) the state ruling
occurred ten years |ater allow ng an accunul ati on of data
(Hei se, 1995, p. 206).

Using the established nodel Heise (1995) studied
litigation in Connecticut and Woning that fit his criteria.
From his findings Heise concluded equity |awsuits have
i nfluence on state funding, but it was unclear whether it
i ncreased subsequent funding. In Heise's study state funding
was not increased. Other factors rather than equity lawsuits
in isolation contributed to increased state funding.

Hi ckrod, Chaudhari, Pruyne and Meng (1995) investigated

constitutional funding litigation in a method simlar to
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Hei se’s (1995) study. In previous research Hickrod et al.
(1992) found winning a suprene court case nmade a snmal |
difference in increased funding for schools. Hickrod et al.’s
(1995) research differs fromHeise’'s in that Heise | ooks at one
point in time and Hickrod et al. exam ned the cumnul ati ve effect
of finance litigation over an extended period of time. Hickrod
et al. concl uded:
1. Lawsuits can inprove spending disparities but it is
uncertain if they increase education funding for all

school districts in the state.

2. Equity lawsuits are | engthy, expensive, and an
adverse high-stakes ruling m ght be detrinental

3. Gidlock and m strust of |egislatures may pronote
nore equity litigation.

4. Litigation is need to re-exam ne the doctrine
education is a unique public service. (pp. 10-12)

Hi ckrod et al. exam nations are significant additions to
confirm previous research in the field.

I n her analysis of school finance litigation Underwod
(1995) outlines the various argunents used to challenge state
school funding. Underwood focuses on the nost recent
chal | enges of adequacy as “vertical equity”. Underwood defi nes
this as different students should be treated differently based
on their educational needs.

Underwood offers this analogy to understand the argunents

of an “effective an efficient and adequate” educati on:
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Consi der the follow ng exanple. The state is mandated to
provide a coat for every child to keep that child safe
fromthe winter’s cold. Clearly, if the state gives coats
only to those children whose parents reside in certain
parts of the state, its obligation is not net.
Additionally, if the state gives the sane size coat to
every child, the state’s purpose is not served. Although
the state originally fulfills the statute’s terns on its
face, the large child does not have a coat sufficient to
keep himwarm and the small child has a coat too large to
suit his needs, wasting resources. Mre specifically the
|arge child' s needs are not net adequately and the small
child s needs are not nmet efficiently. Only when the
state provides a coat suitable to each child s needs does
the state neet its obligation both adequately and
efficiently. Thus the question within school finance is
whet her the state financing structure supports the public
schools in such a manner as to inpose educati ona

di sadvantage on certain children of the state while

best owi ng uni que educati onal privileges on others.
(Underwood, 1995, p. 497)

Under wood decl ared the state nust provide “an opportunity
for students to receive and education that will prepare themto
participate in society” (p. 514). Underwood offered this
concept proposed by Thomas Jefferson in a "A Bill for the Mre
CGeneral Diffusion of Know edge”. Children nust prepared to
become active citizens in a denocratic society.

Adequacy as vertical equity Underwood (1995) maintained is
t he devel opment of educational theory that different children
have different abilities and the needs of the diversity of
| earners nmust be net. Underwood believed the courts should

ultimately define adequacy as:
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The trend is to find that the constitutional provision
requires, at a mnimum a neani ngful education which
provi des each student with the opportunity to devel op and
become a productive citizen. . . students should have the
opportunity within the public school systemto devel op the
skills necessary to becone neani ngful contributors to our

econony and the denocratic process. (Underwood, 1995, p.
519)

Dayton (1996) exam ned the efficacy of judicial
i nvol vement in public school funding reform He traced 31
constitutional challenges from San Antoni o v. Rodriguez, (1973)
t hrough Rose v. Council, (1989). Dayton reviewed the studies
of Hickrod (1992) and Heise (1995). From his exam nations

Dayt on concl uded:

1. Funding reformrequires |legislation and courts can
only influence possible outcones.

2. If litigation was ineffective, plaintiffs would not
protest so vigorously.

3. Court mandates have legitim zed funding reforns.

4. Funding litigation has been a tool for reformin many
states. (p. 12)

Dayton believed critics could argue litigation is unnecessary
as sone states without litigation have nmade nore progress
toward equity, but his citation from Kozol’'s Savage
| nequal ities best describes the equity fundi ng struggl e:
The | esson of California is that equity education
represents a form dable threat to other values held by

many affluent Americans. |t will be resisted just as
bitterly as school desegregation. Nor is it clear that
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even an affirmative decision of the high court, if another

case shoul d soneday reach that |evel, would be any nore

effective than the California ruling addressing sonething

so profoundly rooted in Anerican ideas about the right and
noral worth of an individual advancenent at whatever cost

to others who may be | ess favored by the accident of

birth. (Kozol, 1991, p. 222, as cited in Dayton, p. 5)

Reed (1996) investigated supreme court decisions in four
states with varied success of equalization results. Reed
cont ended opposition to equalization efforts was not based in
econom c self-interest but rather in racial or ideol ogical
i nterest because “racial mnorities are the beneficiaries of
equal i zation” (Reed, 1996, p. 2).

From his study of courts in New Jersey and Texas, Reed
concluded: (1) Courts can effect equity of school finance, but
t hey must overcome public opposition that may be racially
based, (2) Courts cannot conpel |legislatures to act, and (3)
Courts nust link their work in equity financing with public
opinion to pressure legislators for reform The works of Reed
(1996) and Dayton (1996) are significant because equity
litigation is investigated and viewed in nore than financi al
struggle, but froma class perspective.

1997

Begi nning with Serrano v. Priest, Cranpton (1997) revi ewed

funding equity litigation through 1995-96. Cranpton

procl ai med:
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Hi storically, nmost school finance litigation has focused
on reduction of disparities in the average per-pupi
operating expenditures across school districts within a
state, am neasure of horizontal equity. (p.34)
Cranmpt on observed equity funding litigation peaked in 1994 and
waned in 1995 and 1996 as courts becane less willing to
overturn education funding prograns. However, Cranpton noted
that 1994 may have been a key year in equity litigation due to
the decision in Roosevelt Elenmentary v. Bishop, (1994). 1In

Roosevelt the court overturned funding of education based on

inequities in school facilities. Cranpton believed this could
lead to further equity litigation in many states due to

def erred mai ntenance in school buildings across the nation.
Cranpt on predicted:

Recent school finance litigation has noved in new

directions to define an equitable funding system New

i ssues addressed are linking education reformto

financing, tying equity in funding to school facilities,

and |inking educational services to actual costs wll
suppl ant the narrow definition of equity of early

litigation cases. (Cranpton, 1997, p. 37)

Evans, Murray, and Schwab (1997) investigated educati onal
fundi ng revenues of states (nmore than 16,000 school districts)
where courts had mandated reformto determ ne the courts’
effect if any. Evans et al. (1997) found state education
revenue increased, education resources were redistributed and

wi t hout successful court intervention reformis ineffective.

The aut hors suggested al t hough courts are limted by
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constraints of making changes and “at best only second the
social reforms acts of the legislature ... But in the end,
school refornmers have often reached their primary goal through
litigation” (pp. 28-29).

I n 1997 Hi ckrod, McNeal, Lenz, Mnorini and G ady conpiled
a list of the “Status of School Finance Constitutional
Litigation” over the last 30 years. This conpilation provided
great benefit to researchers, |lawers, and legislators to
account the successes and failures of funding equity litigation
(See Appendix F for Hickrod et al., 1997, list of equity
litigation).

Ver st egen and Whitney (1997) and Whitney & Verstegen
(1997) researched school finance litigation during the 70's,
80's, and 90's and highlighted litigation during 1997.
Ver st egen and Whitney contended state and federal governments
as well as the judiciary have been the key forces in devel oping
and expandi ng the concepts of equity and adequacy in public
education. Through litigation the old definitions of adequacy
have been expanded. The judiciary has connected adequacy to
the new standards dictated by world class standards and a
gl obal econony:

1. The concept of an adequate education energing from

these state courts goes well beyond a basic or

m ni mal educational program (Verstegen & Wit ney,
1997, Septenber, p. 349)
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2. VWhere the system has been upheld, courts have
generally said funding for a m ninmal basic education
system was sufficient. Were it has been
i nval i dated, courts have called for funding to
support high quality systenms. (Witney & Verstegen
1997, June, p. 2)

The work of Verstegen & Whitney docunent the continuing
evolution of equity litigation and school funding.

In examning litigation in Illinois, Ward (1997) addressed

The Comm ttee for Educational Rights v. Edgar. Ward asserted

I1linois is unique because of its diversity and geographi cal
make-up as well as its reluctance to lead in the area of public
policy initiatives. The Il1linois Supreme Court disni ssed the

suit in Edgar. Ward asserted reasons for the dism ssal were:

1. Education is not a fundanental right in Illinois.

2. The Suprene Court of Illinois has refused to
interfere in legislative matters and viol ate
separation-of-powers. This may have been due to the
| egislature’s inability or reluctance to deal with
t he issue.

3. Plaintiff’s argunents were insufficient to overcone
past precedent and statistical data was not included
to show enpirical data of inequities anmong schoo
districts. (pp. 18-21)

Ward’ s concl usions are consistent with Hickrod et al. (1992)
and Dayton (1995). Court chall enges nust |ink judicial

argunments with statistical data to overturn school funding

syst ens.
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What is the appropriate role of the courts in equity
finance litigation? Colwell (1998) addressed this question as
he exam ned the energence of courts as the major force in

education finance reform Until Rose v. Council (1989) the

courts were uncertain in nost state if they should be involved,
if certain issues were justiciable. Mst courts today use this
case as precedent. Colwell asserted judicial review in npst
cases is the result of legislatures reluctance to act. Col well
cited Bickell as to the need for judicial review in funding
equity litigation:
To the extent possible one ought to I et the system worKk.
I ntervention is at tinmes necessary, but the rule of daily
judicial behavior ought to be to the contrary. Indeed, if
the systemis in need of constant intervention, the
solution is not a persistent matter of judicial tinkering,
but a new Constitution. (Bickell, A (1962). The Least
Danger ous Branch, p. 40, as cited in Colwell, 1998, p. 86)
Galvin (1998) focused on intra-district equity in
anal yzing Meyers v. Board of Education of San Juan School
District (1996). This cases centered on determ ning
responsibility for provision equitable treatnent for students
on a U S. Navajo reservation school located in the district.
After 20 years of litigation the Federal court decided al

parties (U.S. governnent, San Juan District, State of Utah, &

t he Navaj o I ndians) are responsible for serving the children of
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this school. The court inposed settlenment did not pronote
cooperation anong all parties and resulted in | ess than
successful sol ution. Galvin believed this case to be
significant to funding equity litigation because it highlighted
forced political settlements resulting fromjudicial review
Gal vin proposed negoti ated settlements with neutral
facilitators as a better remedy to inequitable school funding
syst ens.

Koski and Levin (1998) exani ned the inpact of twenty- five

years of school finance litigation after Rodriguez. The

conclusions of the their investigation on litigations inpact
are:

1. Greater equality in per-pupil spending anong
districts and students.

2. Greater school funding at the state |evel and tax
relief at the local property level, while increasing
the overall funding of education.

3. Had indirect effects on state |egislatures to adopt
equitable funding laws to avoid litigation.

4. As of this date litigation has been beneficial to
educati onal opportunity, but it is too early to tell
what i npact adequacy litigation of the |ast eight
years will have on education finances.

5. The Rodriguez decision elimnated school funding
litigation in federal courts. (p. 15)



146

Koski and Levin conclude their findings with this summary
of | essons | earned and to be | earned:

We have | earned that noney matters, at |east on bal ance
and in the right places. W have |earned that, despite
barriers to judicial efficacy, litigation has affected the
di stribution of educational sources anmong students. And
we are now | earni ng that adequacy as touchstone for
finance reformthough intuitively and politically

appeal ing, poses its own difficulties. For refornmers and
pol i cy-makers, these | essons indicate a need to consider
carefully how strategies of reformare linked to results.
No doubt this is inportant. But nmaking this link is no
easy task and at the end of the day values and politics
will be the final arbiters of educational finance

deci sions. (p. 15)

Rebel | (1998) explored judicial litigation fromthe
perspective financing publication has been scandal ous because
of the inequities of its strength: local citizen control. He
st at ed unequi vocally this cannot be tolerated:

This denocratic inperative proclains that the nation

cannot permanently abide a situation in which |arge

nunbers of children are denied an adequate education, and
in which those with the greatest educati onal needs
systematically receive the fewest educational resources.

(p. 24)

In his analysis, Rebell (1998) proclainmed political forces
work at different times to pronote denocratic ideals of
i beralism republicanism and egalitarianism Rebell offered
this as explaining the ebb and flow of school funding reform
over the last 30 years. He believed courts were influenced by

stare decisis, a respect for precedent which nakes courts

reluctant to overturn previous decisions.
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Rebel | (1998) asserted | egislatures have been unresponsive
to fornmulating effective fiscal remedies to provide equity.
Therefore, Rebell declared courts mnmust pronote public
di scussion of issues that pronpote consensus |leading to
acceptance. Rebell concl uded:
Since the denocratic inperative is fueling the current
judicial involvenent in fiscal equity litigations, new
fornms of public engagenment and citizen participation nust
be included in judicial renedial processes if effective
and |l asting funding and educational reforns are to be
achi eved. (p. 50)
New adequacy in education is addressed by Verstegen (1998)
in her analysis of school finance litigation. Verstegen
posi ted adequacy in education has changed in the *90s from
m ni muns and basic skills to excellence in education for all
students in all schools. Verstegen elicited this energing
definition:
An adequat e educati on system ensures that a child is
equi pped to participate in political affairs and conpete
with his or her peers in the | abor market regardl ess of
circunmstances of birth or where that child is educated.
In these cases and other |like them constructs of equity
and adequacy cannot be severed. (p. 56)
She deened this shift resulted fromthe national standards and
goals and equity litigation since 1989. Verstegen concl uded:
The evidence presented in the “new wave” of school finance
litigation focuses directly on inadequacies in the |evel

of educational opportunities offered to school children in
one or nore school districts within the state and shows



148

t hat some students are not receiving a sufficient

education as required under the constitution and as

measured by contenporary education standards or by

conparisons to other school systens (or states). (p. 57)
Ver st egen mai ntai ned a consensus has materialized transform ng
education with worl d-class standards and outconmes into new | aws
with these goals and purposes. This has becone the new
adequacy in judicial equity litigation.

Ward (1998)i nvestigated recent equity litigation to
determ ne the success of sone cases and the failure of others.
Ward used an historical perspective to research these causes.
Ward summari zed the historical perspective:

The struggle for equity and justice in financing public

school s has been influenced and gui ded by fundanent al

val ues conflicts in Anerican society and energing policies

result fromtentative and tenporary consensus that have

been reached at any point in time. (p. 2)

Drawi ng fromthese historical and theoretical perspectives Ward
bel i eved barriers existed maki ng school finance reform and
equal educational opportunity difficult to achieve:

1. The i ssue of education as a fundanental right?

2. Resi stance to reformto protect the status quo
because of wi n-lose situation of reform

3. Argunents of increased spending will not make a
difference in educational quality in |ow spending
districts. (Ward, 1998, p. 17)

Ward posits these barriers will not change. Resistance to

school finance reformis nore ingrained now than ever, and the

conflict between |ocal control and centralization remain at the
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f ocus of school finance reformefforts. Ward concl uded:

The el ements of equal educational opportunity have been
wel | known since early in the twentieth century, but the
realization of that goal has proven particularly elusive.
The conservative revival and enphasis on individual
interests and the business purposes of schooling in the

| ast two decades have probably led us away fromequality
of opportunity. These conflicts are likely to take us
well into the next century as these issues in the
financing of education endure. (p. 22)

After exami nation of the many |l awsuits chall engi ng
state systens of public school funding, Books (1998)
mai nt ai ned t hat adequacy must be broadly defined to
ensure nore than mnimal |evel of educational opportunity
for all children. Books contended real educational
justice requires illum nation of the noral issues
surroundi ng adequacy as well as the theoretical framework
connecting poverty, race, and student achi evenent. Books
bel i eved the follow ng actions were necessary for
educati onal adequacy to achieve real educational justice:

1. Journal i sts, educational scholars, and soci al
activists nust increase their role in fram ng
school funding inequities.

2. Concepts of equity and adequacy in school
fundi ng shoul d be broadened to the educati onal
needs of children, which include social
condi ti ons conducive to | earning.

3. The idea of |ocal control needs to be exposed
for what it is—a code | anguage for the right to
preserve privilege and advantage. The
protection of local control, recognized by many

courts as a legitimte state practice, gives
states a trunp card in the face of challenges to
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their system of funding public schools. . .Even
if local control work “as advertised,” why do we
need it in these times when so little else is

| ocal — not the job market for which all
students presunmably are being prepared, not the
| evel of expectations to which all students
presumably are to rise, and not the curricul um
in these tinmes of increasing standardization and
test orientation? What in schooling, besides
privilege and advantage, can reasonably be
regarded as | ocal ?

4. Finally, the problem of equity in school funding
needs to be defined nore accurately. . .A narrow
| egal definition of equity is a poor substitute
for the educational justice children, all of
them need and deserve. (Books, 1998, p. 8)
Rebel | (2001) reported since 1989 plaintiffs have won 18
of 28 cases challenging state school systens of finance. These
results contribute to a positive dialogue anong the courts,

educators, legislators, and the public, and Rebell attributed

this trend to these factors:

1. A change in public sentinent.
2. The advent of the standards-based reform novenent.
3. A change in legal strategy recognizing the

[imtations of equity, the effectiveness of state
constitution’s education clauses in adequacy, and
recogni zi ng the standards novenent as an effective
remedy. (pp. 1-4)
Rebel | believed adequacy argunents allowed courts to focus on
concrete issues of what are the necessary resources to provide

the opportunity for an adequate education for all students.
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In a nore conprehensive work Rebell (2001) presented
detail ed account of the case for adequacy. Rebel
bel i eved educational funding problems and students not
bei ng adequately served were due to the foll ow ng
reasons:

1. Currently 2/3 of black and Latino students in
the United States attend segregated schools in
whi ch nost students are also poor . This was
due to_Keyes v. School District No. 1, the Brown
deci sion did not require desegregation resulting
from defacto segregati on or housing patterns and
MI1lIliken v. Bradley, predom nantly white suburbs
did not have to join desegregation in the
absence of evidence of past discrimnation
against mnorities. (p. 5)

2. Local control of schooling required funding from
| ocal property taxes. This disadvantaged
students living in areas of |ow property wealth.

(p. 7)

3. There was a reluctance of the United States
Suprenme Court to decide whether a denial of a
m nimal |y adequate education would violate a
fundamental right due to |ack of judicially
manageabl e standards that determ ne what anount
may be constitutionally guaranteed. The
guestion is still open today. (pp. 13-14)

Rebel | (2001) contended | egal reformers sought ways
to find manageabl e educati onal standards for equity. I n
Serrano v. Priest fiscal neutrality was adopted as the
standard. Rebell defined wealth neutrality as:

The | evel of resources available to students in each

school district should not be a function of wealth,

other than the wealth of the state as a whole. In
ot her words, the fiscal neutrality principle holds
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that the state has a constitutional obligation to
equal i ze the value of the taxable wealth in each
district, so that equal tax efforts will yield equal
resources. (p. 17)

Rebel | believed fiscal neutrality provided a manageabl e
standard for the court but it avoided dealing with the
real issue “how to assure an adequate | evel of education
for all students and especially for those with

di stinctive education needs” (Rebell, 2001, p. 18).
Courts relied upon the fiscal neutrality standard to
direct state legislatures to elimnate inequities, but
the courts did not give legislatures specific directions
or guidance on how this should be achieved.

The courts could not really solve conpl ex
educational issues until the standards-based reform
novenment of the 1980s Rebell (2001) contended. Standards
gave substance to the concept of an adequate education.
Rebel | stated adequacy becane the theme of court

deci sions since 1989 because:

1. It resolved many problenms of the early fiscal
equity cases.

2. Adequacy provided judicially mnageabl e
standards for the courts to inplenment renedies.

3. Legal | y adequacy avoids the “slippery slope” of
weal th as suspect class in Rodriguez.

4. Adequacy does not threaten the concept of [ ocal
control .
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5. Adequacy i nvokes | ess political resistance in
initial stages because it does not threaten
hi gh-weal th school districts “leveling down”.
(pp. 36-37)

Rebel | reported the National Conference of State
Legi sl atures in 1998 endorsed an adequate educati on
systemw th these conponents:

1. Articul ating clear and neasurabl e educati onal
goal s, or objectives,

2. | dentifying the conditions and tools
that....provide every student a reasonable
opportunity to achi eve expected educati onal
goal s or objectives, and

3. Ensuring that sufficient funding is made
avai l abl e and used to establish and maintain
t hese conditions and tools. (National Conference
of State Legislatures, Educational Adequacy:
Bui | di ng an adequate school finance system
1998, as cited in Rebell, 2001, p. 38)

Over the last 10 years the courts have fornul ated
t he provisions of an adequate education that has

culmnated in CFE v. State deci sion:

The Court held that sound basic education requires

t he foundational skills that students need to becone
productive citizens capable of civic engagenent and
sustai ni ng conpetitive enploynent. Civic
engagenent, the Court defined to include acting as a
know edgeabl e voter who has the intellectual tools
to eval uate conpl ex issues, such as canpaign finance
reform tax policy, and gl obal warm ng, and serving
as a capable juror who may be called upon to
determ ne questions of fact concerning DNA evi dence,
statistical analyses, and convol uted fi nanci al
fraud...Preparation for conpetitive enpl oynent
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i nvol ves higher skills and know edge, and not
preparation for |ow |level service jobs. (CFE v.
State, 2001, p. 486, as cited in Rebell, 2001, p.
57)

Rebel | believed constitutional doctrine assures an
adequat e education nust contain preparation for
citizenship and econom c participation, nust relate to
contenporary society, nmust be nore than m ninmal |evel,
and nust focus on opportunity for all (Rebell, 2001, pp.
60-61). State Constitutions reflect the denpcratic
i deal s of the nineteenth century, but recent court
deci si ons have rel ated these concepts to today’'s current
needs. Rebell contends recent court decisions are
forgi ng new cooperation in the evolving concept of
adequacy:

energi ng core constitutional concept of adequacy has

enhanced the courts ability to frame workabl e

remedi es and to enter into dialogues with state

| egi sl atures and state educati on departnents on

nmet hods for actually providing a neani ngf ul

opportunity for an adequate education for al

students. (p. 70)

Rebel | (2001) concluded that the forces of the
denocratic experinment started over 200 years ago and the

relatively recent standards novenent have created a

“mani fest destiny” for educational adequacy:
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The nation can no |longer tolerate a state of affairs
in which the graduates of many of high schools |ack
the cognitive skills to be civically engaged and to
sustain conpetitive enploynment in the 21st century.
In the end, then, the state goal of the standards-
based reform novenent cannot be nerely aspirational.
There really is no alternative to actual fulfill ment
of the vision that today the schools must insure
virtually all students meet high expectations and
devel op high level cognitive skills. (p. 89)

Sunmary

Anal ysis of equity litigation has furthered the cause of
educational funding fairness as well as help | awers, judges,
educators, and | egislators understand the issues and the forces
working in our society surrounding this issue. This body of
literature provided answers as well as questions focusing the

debat e over school finance reform
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Anal ysis of the Literature and Court Deci sions

| mportant concepts fromthe review of the literature
and court decisions energe with great relevance for
school finance funding in Georgia. These significant
issues will be analyzed and di scussed to devel op a
greater understanding of the various issues facing
education finance reformin Georgia today.
Anal ysis of the Literature

Theories and ideals concerning
school funding equity

School funding equity is the foundation and the begi nning
el ement in school finance reform Al exander (1991) outlined
ei ght principles of equity (See Appendix B for conplete list of
principles). Alexander’s eight principles provide the basis
for discussion and the common ground for all school funding
equity. His principles of equity are based on noral,
reasonabl e, and pragmatic foundations. Al exander (1991)
concl uded the forces of ignorance and econom c difference can

be nmoderated by the equitable financing of our public schools.

156
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Odden (1994) proclainmed the use of |ocal property taxes as
the maj or source of school funding has caused nearly all states
to have system c inequities that pervade our education system
Odden (1985, 1994) warned denographic and political changes
will nmake continued equity reformdifficult. The challenge to
equity funding gains in Odden’s view may conme from |l ack of
political support due to increased mnority populations in
school s, increased di senchantment with public schools fromthe
25 to 45 age group, the need for increased options for working
parents in public schools concerning day care services,

t axpayer revolts and educational accountability pressures from
| egi sl atures, courts, and busi nesses to produce conpetent
graduates. (Odden (1985) concluded changes in structure and
governance of schools may be necessary to retain public support
for continued educational equity reform (Odden al so contended
funding equity has benefitted fromthe enphasis on excellence
and has not been replaced by it.

Bracey (1997) concurred with Odden as he suggested equity

will not receive the necessary attention from educators and
pol i cymakers because it will cost nore than taxpayers are
willing to pay--especially when taking from nore affl uent

districts and giving funds to districts with | ess resources is

consi der ed.
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Odden (1994) naintained the key to systenic financi al
reform| eading to educational equity nmust focus on ambitious
student outcones, coherent policies at all governnment |evels
supporting student outcones, and a restructuring and managi ng
of all school systens.

To address taxpayer and student equity Fastrup (1997)
contended the state nust have a greater enphasis in school
fundi ng but not at the expense of |ocal control:

Equity in school finance does not have to conme at the

expense of sacrificing our long standing tradition of

| ocal control over |ocal school finances. Local autonony

can be preserved, albeit with |arger state funding

percent ages than which now exist, but with only nodestly

redi stributive school aid forrmulas. (p. 393)

Hickrod et al. (1979) suggested equity goals may be kept
as a top priority through additional financial litigation and
addi tional research. Hickrod et al. summarized the gravity of
the continued quest for equity:

The di scouraging thing about the historical evidence is

that inprovenents on these equity indexes are clearly

dependent upon very sizable increases in general state
aid, which, in turn, nmeans sizable increases in state
taxes. . . the solution to the equity problem was not to
be purchased at sone bargain basenent price. Wat is
inportant is that the longer the citizenry waits, the

hi gher the price to solve the problem (Hi ckrod et al.

1991, p. 15)

Silverstein (2001) proclainmed that as the courts and

| egi slators nove to a focus on adequacy equity shoul d not

be forgotten: Money should be fairly and reasonably
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di stributed according to cost of living adjustnents,
speci al education needs, and limted English proficiency.
From t he very begi nning of educational finance

reformequity has been the founding ideal that has been
sought. As educators, l|legislators, and courts focus on
adequat e educational standards, equity should remain as a
gui ding principle of fairness in educational funding.

Vertical and horizontal equity

Berne and Stiefel (1999) define horizontal equity as the
equal treatnment of equals and vertical equity as the unequal
treatment of unequals. Levin (1994) nmaintained equal resources
must be provided for children with sim |l ar educational needs
and differential resources be provided for children with
di fferent needs. In order to provide equity in educational
outcones, access to a full range of appropriate prograns mnust
be provided as well as funding for these prograns, so al
children may benefit fromthem

The National Coalition of Educational Equity Advocates, in
Educate Anmerica (1997), suggested inequalities of per-pupi
spending and the reliance on property taxes have resulted in
di sparities in educational experience and school outcones
particularly among mnorities. These advocates suggested

progranm c equity is a better indicator of equity than per
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pupil expenditure. Programm c equity being that children
actual ly receive equal educational services and prograns even
t hough they may cost different anounts. This programm c equity
woul d result in outcones equity as suggested by Levin.

The quest for horizontal as well as vertical equity
has resulted in the current adequacy novenment exenplified

in Rose v. Council for Better Educ., Inc., (1989).

Adequacy
Over the last 10-15 years adequacy has been the
maj or concept used in school funding policy and school
finance litigation. Adequacy places enphasis on student
out conmes and student achi evenent. The enphasis on
adequacy has resulted from school finance litigation and
t he standards novenent. Adequacy renmains the central
focus of school funding reform
Cl une (1994) outlined the shift fromequity to adequacy
taking place in policy and finance. Clune believed this shift
was driven by a consensus that high m nimum outcones should be
the goal for all of education. Clune outlined the differences
bet ween equity and adequacy:
Equity nmeans equal and inplies that one district or school
receives the sanme anmount as another. . .Equity is and was
focused on inputs. . .Adequacy neans adequate for sone

pur pose, typically student achievenent. (Clune, 1994, p.
377)
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Cl une al so spoke of “true adequacy” as the “full cost of
achi eving high m ni mum standards in | owinconme schools” (Cl une,
1994, p. 378). Clune defined “true adequacy” as:

True adequacy represents a nore conplete integration of
school finance, policy , and organization, reflected in
ti ght coupling between all dinmensions of the table. Rather
t han provi ding noney and hoping for good results fromthe
exi sting structure of educational policy, true adequacy
makes specific arrangenents for spending resources in an
instructionally effective manner. True adequacy is thus
far froma sinple renedy. |In effect, new resources are
contingent on schools becom ng hi gh-perfornmance

organi zations. (Clune, 1994, p. 381)

Cl une believed educational adequacy was a national novenent
that paralleled the advocacy for handi capped and linted
English proficient children.

Augenblick et al. (1997) explained that an adequate school
funding systemis difficult for states to determ ne. The
determ nation begins with analyzing state goals, student
characteristics, nmethods to neet the educational goals, and the
cost of inmplenentation of the nethods.

Silverstein (2001) outlined 4 nethods of determ ning

adequacy (See Appendix C for conparison of funding

nodel s):
1. Prof essional determ nation or judgenent.
2. Look at standards of districts neeting standards

and used average of those districts to set
st andard of adequacy.
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3. Cost approaches to reform The Little Red School
House proposed by Allen Odden. No state has
used yet.

4. Statistical approach: Uses nultiple
regressi on—l ooks at each individual school site,
uses standard and regression line for
identifying standard of those who are
successful .

Hansen (2001) posits that many issues are unresolved

bef ore adequacy standards are appli ed:

1. What does adequacy nean? Exactly what
educati onal objectives does it set for students
and school s?

2. What will it nmean to extend the concept of
adequacy as an equity standard to federal,
school and student-|evel policies?

3. What happens to the definition of an adequate
education when it collides in the politica
arena with demands to adequately fund ot her
wort hy objectives?

4. How wi || the courts or legislators determne if
fundi ng is adequate? (pp. 7-8)

Hansen forecasted the pressures of accountability, the
focus on performance, and the issues of adequacy present
chal | enges for policy makers in funding education in the
21st century.

M norini and Sugarman (1999) described the potenti al
prom se and challenges to the inplenentation of adequacy
as the new standard in school finance funding. M norini
and Sugarman outlined potential benefits of an adequacy

appr oach:
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1. Focuses on what would be needed to assure that
all children have access to those educati onal
opportunities that are necessary to gain a |evel
of learning and skills that are now required,
say to obtain a good job . . . and to
participate effectively in our ever nore
conplicated political process.

2. VWhat is nost distinctive about the adequacy
approach is that, unlike the traditional school
finance cases, it does not rest on a norm of
equal treatnment. |ndeed, the adequacy cases
aren’t about equality at all, except in the
sense that all pupils are equally entitled to at
|l east a high-mninum . . adequacy is not a
matter of conparing spending on the conpl ai ning
group with spending on others. It is rather
about spending what is need (and its focus is in
sone respects nore on the school or the pupi
than the district).

3. At the level of the noral claim educational
adequacy seens to be about what fairly ought to
be provided, leaving it in the end to the
student to take advantage of that offering. (pp.
188- 89)

Pi cus (2000) defined adequacy and equity as foll ows:

Adequacy focuses on providing sufficient and absol ute

| evel s of funding to enable all children to achieve at
high levels. This differs fromequity, which concentrates
on relative levels or distribution of funds. . .In the
past, states have defined adequacy on the basis of revenue
avai lable. This is, in essence a political decision,

rat her than a decision based on student needs. Driving

t he change now is the establishnent, for the first tine,

of ambitious education goals at all levels of the

educati onal system These goals are ainmed at raising
outcones for all students. (pp. 1-2)

WIllianms (2001) believed strongly that adequacy and
equity are interrel ated, and when you have a problemwth

one that exacerbates the problemw th the other.
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From the original quest for equity in school funding
adequacy has evolved as the standard nost sought in
policy and litigation. Adequacy has evol ved from school
finance litigation and fromthe standards novenent
hi ghlighted from A Nation at Risk. Adequacy exam nes
what a definabl e education costs. Adequacy is grounded
on the noral claimbased in the U S. Constitution, and
can be clearly defined and neasurable. Lack of adequacy
may be nore difficult for plaintiffs to prove, but it
offers a solution to the courts and educators in sol ving
t he educational fundi ng questi on.

Does Money Really Matter?

Pertinent to education finance reformis the basic
guestion, “Does noney really matter?” Although many
peopl e believe increased spending does not make a
difference in student achi evenment, the sheer vol ume of
literature and litigation on the subject indicate that
educators, litigants, and policymkers believe that noney
is the key to equity, adequacy, and equal opportunities

for all students seeking a quality educati on.
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Hanushek (1996) touted educational funding equity and
educational reform nust be linked to provide system ¢ change--
real fiscal equality and inproved productivity for al
st udent s.
No matter how convincing the case for inequities in school
out cones, no evidence supports the notion that financing
reformof the type typically promoted will cure these
i nequities. Mreover, there is reason to believe al npost
t he opposite--that reformas conmmonly conceived could
actually be harnmful. The reason for this is sinple: None

of the discussion or policy initiatives deals directly
with student performance.

(p. 20)

Hanushek contended that equity rests on the assunption that
spending is a good neasure of school quality, yet there is much
di ssatisfaction with schools in spite of increased expenditures
over the past three decades. Hanushek urged school finance
reformtie additional resources to a high-Iearning environnment
and student achievenent or to link equity with efficiency in
school s and school funding.

Fi schel (1997) concurred with Hanushek; policy makers and
courts ignore inplications increased state fundi ng has as | ocal
funds are reall ocated. Fischel indicated overall support for
school s may decline, schools nmay beconme less efficiently
managed, private school enrollnments may grow, and economn c

devel opnent may be hindered by higher state taxes. Fischel
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cautioned |l egislators and judicial activists to be wary of
policies made for educational funding equity nmay cause nore
har m t han good.

Ver st egen (1994) found major revenue increases were |inked
to reform novenents, wealth neutrality across states eroded,
and greater funding increases educational outcones for children
in poverty. The chall enge then to local, state and federal
governments is not only enhanced student achi evenent, but
provi de equal opportunity for children to achi eve better
educati onal outconmes. Verstegen concl uded:

“equity is nmore efficient, but equity w thout excellence is not
the goal” (Verstegen, 1994, p. 131).

Li ndseth and Testani (2001) at the Southern
Legi sl ati ve Conference responded to the question, “Is
there any other factor than noney used in court

deci si ons?”

Yes, in Florida . It has been determ ned noney does
not make the difference in education but a strong
accountability systemcan. 1In Florida there is nore

freedom for individual schools and school districts
to spend noney (revenues) but the schools are held
account abl e through a grading system (Presentation,
Sout hern Legi sl ative Conference, July 15, 2001)

Kazal - Thrasher (1993) admtted the studi es of Hanushek
val i dated i nconsi stent relationshi ps between per-pupi

expendi tures and achi evenent, but further research has shown
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that districts with sufficient resources to attract quality
teachers, inmproved instructional materials and | owered cl ass
size have had significant inmpact on student achi evenent.
Kazal - Thresher concl uded her argunents that noney does nake a
di fference:

Spendi ng noney per se will not guarantee better quality

schools for mnority popul ati ons, but spendi ng noney on

areas that we know affect student achievenent can raise

educati onal outcones. (p. 10)

Picus (1995) maintained statistical evidence has not yet
established a significant relationship between spendi ng and
student outcones, although many researchers strongly believe
nmoney does matter in increasing student achievenent. Picus
suggested effectiveness of additional noney spent for student
achi evenment nust be spent in innovative ways to obtain
i ncreased benefits for student instruction.

Pi cus presented argunents for and agai nst the argunent of
whet her nmoney matters:
1. There is no strong or systematic relationship between

school expenditures and student
performance. (Hanushek, as cited in Picus, 1995,

p. 9)

2. These anal yses are persuasive in showing that, with
t he possi bl e exception of facilities, there is
evi dence of statistically reliable relations between
educati onal resource inputs and school outcones, and
there is much nore evidence of positive relations
t han of negative relations between resource inputs
and outconmes. (Hedges, Laine & Geenwald, as cited in
Pi cus, 1995, p. 10)
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Pi cus concl uded everyone agrees high spending provi des better
opportunities for |earning and hi gher student achievenent, but
statistical confirmation of theat fact has been difficult to
devel op. Picus contended educators should not be considering
i f additional resources are needed to inprove education, but
how we can use additional resources nore efficiently to inpact
student achi evenent.

Dayton in 1994 exam ned the correl ati on between
expendi tures and educational opportunity. He concl uded:

Most courts have not shared the skepticismof sone

schol ars regardi ng whet her expenditures effect

educati onal opportunity. The majority of courts

instead reflect the conmon wi sdom t hat al t hough

noney al one does not guarantee educati onal

opportunity, it is a significant factor. (p. 6)

In CF.E. v. State (2001) the State of New York
argued that additional funding was unnecessary in New
York City schools because great anmounts of noney were
bei ng wasted in the adm nistration of those schools.
Politicians for years have said we should not throw noney
at the problens in education. Certainly an
effectiveness/efficiency dilema is of great concern in
educational funding reform but as the Supreme Court of
New York stated in C.F.E. waste should not be used as an

excuse for the proper funding of education for al

children. Money for education nmust always be used



effectively and efficiently, but the consensus of npst
policy makers, educators, |egislators and especially
litigants is that “Money does matter!”

Li berty versus Equality

Under |l ying the school funding debate is a
phi | osophi cal dichotonmy that is extrenely inportant in
under st andi ng the school finance dilemma across the
nation and particularly in Georgia. Dayton (1995)
outlined the goals of denocracy concerning educati on:

Publ i c education’s fundanmental purpose in a
denocratic nation is to prepare children to
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responsi bly assune the duties of self-governance and

their responsibilities as citizens. Education in
denocratic principles is essential to the
per petuation of a free denocracy, and has

utilitarian, humanitarian, and egalitarian benefits

for both individuals and community. (p. 155)

Al t hough npst educators and politicians agree on the

pur poses or goals of education, the nmethod of funding
educati on has been divided between opposing forces for
| ong tine:
The history of education since the industrial
revol uti on shows a continual struggle between two

forces: the desire by nenbers of society to have
educati onal opportunity for all children, and the

a

desire of each famly to provide the best education
it can afford for its own children. (San Antonio v.

Rodri guez, 1973, p. 49)
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Dayton (1995) described this struggle between the
opposing forces of liberty versus equity or equality of
opportunity:

It is in the conceptual gap between constitutional
mandat es for public school funding and citizens'
perceptions that the problem of school funding
inequities unfolds. State constitutions establish a
state level duty to support public education, but
citizens continue to claimownership over | ocal
funds generated to support education. Underlying
this divergence between constitutional mandates and
public perceptions is a tension between altruism and
self-interest: the altruistic wish for equity for

all children and an enhancenent of the general

wel fare of the society versus wanting the best for
one's own children and advancing one's sel f-interest
: Unconstitutional disparities in expenditures
result fromthis conflict between altruistic ideals
and the harsh political realities of self-interest.
Al t hough the state's constitution proclainms that the
state owes a duty of educational support to all of
the state's public school students, in order to
appease | ocal political concerns the state operates
a system of public school funding that results in
substantial disparities in educational support and
tax burdens. Even though all children are equally
"children of the state"” entitled to a state
supported free public education, sone of the state's
children are favored or disfavored based on | ocal
wealth. (p. 2)

Kozol (1991) in Savage |nequities described the

conflict between liberty and equity as the battle between
| ocal control and interests of the state or federal
governnment. Conservatives argue that |iberty declines

when power is shifted local districts to the state:
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The opposition to the drive for equal funding in a
given state is now portrayed as local (district)
rights in opposition to the powers of the state.
Whil e | ocal control may be defended and supported on
a number of inportant grounds, it is unm stakable
that it has been historically advanced to counter
equity demands; this is no less the case today .

the argunent is made that nore efficiency accrues
from |l ocal governance and that equity concerns
enforced by centralized authority inevitably lead to
waste and often to corruption. Thus “efficiency”

joins “liberty” as a rhetorical rebuttal to the
claims of equal opportunity and equal funding.
“Local control” is the sacred principle in all these

argunments. (pp. 210-211)

La Morte agreed with Kozol on the rational e behind

| ocal control and its effects on school funding:

According to La Morte: "The nost pervasive rationale
enpl oyed in uphol ding the status quo invol ved the
preservation of |ocal control over education.” (as
cited in Dayton, 1992, p. 6)

Dayton (1995) suggested the ultinmate solution to the
school funding controversy nmust cone from education of
the citizenry on the savings to society when all children
have an equal educational opportunity unfettered from

fiscal inequities:

G ven this reality, advocates of school funding
reform should focus greater attention on persuadi ng
the el ectorate and | awmkers that educati onal

i nequities should be elimnated not only because

t hey are unconstitutional, but because they are

unwi se public policy. To achieve lasting reform the
el ectorate and | awmakers nust be persuaded that
school funding reformis in the best interests of
all children and the general public . . . A strong
argunment can be made that when adequately educated
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chil dren becone adults they are nore productive, pay
nore taxes, enhance the nation's international
conpetitiveness, commt |less crines, and require

| ess social services. Courts may contribute to the
di al ogue on school funding equity, but the ultimte
resolution of this public policy problemw Il turn
upon the judgnment of the people. (p. 6)

Dayt on noted education is the key to a denocratic
society and resolving the school funding problem This
concept is closely tied to the issue of “Whether noney
matters?” and is of extraordinary significance to
resol ving school funding in Georgia. |In Georgia school
funding litigation my be a tool of reform but as the
Supreme Court has stated, an inforned citizenry will be

the final court:

The ultimate solutions nust come fromthe | awmakers

and fromthe denocratic pressures of those who el ect

them (San Antonio v. Rodriguez, 1973, p. 59, as

cited in Dayton, 1992, p. 11)

Anal ysis of the Court Decisions

Over the last 30 years nunerous suits have been
filed regarding the fairness of state school funding
systens. Beginning with Serrano v. Priest (1971) many
| aw suits have contributed to formthe current debate on
school funding. The follow ng cases have the greatest

rel evance and inportance for Georgia. An analysis of

t hese cases provides pertinent information in
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under st andi ng the directions of school funding in Georgia
and the nation.

Silverstein (2001) fromthe firm of Augenblick and
Myers asserted there are two ways to neet judici al
review. (1) Everybody is happy and there are no
chal | enges and (2)have the court approve the funding
changes and formul as.

Serrano v. Priest

This suit against then state Treasurer, |vy Baker Priest,
is generally regarded as the beginning of the nost pertinent
l[itigation over the last 30 years. In 1971 the California
Suprene Court declared the state public school financing system
be declared invalid in violation of the state and federal
constitution, based upon provisions guaranteeing equal
protection of the |law (Serrano v. Priest, 1971, p. 1241).

Serrano was the first challenge to “equal protection” as a

means of attacking disparities and inequalities in educational
f undi ng.
Serrano was inportant for many reasons but nost
important for the following: First, it was the beginning
of the nodern era of litigation with a trenendous
i nfluence on subsequent | egislation and court cases;

second it established the ideal of fiscal equity for
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school funding. Serrano was the initial standard and the
precedent for many cases involving state systens of
school funding. Serrano reflected the fundanmentality of
public education and the battle agai nst discrimnation.

It remains an inportant foundation for fairness and
equity for all students.

San Antonio v. Rodriquez

This is the |andmark decision of the United States Suprene
Court in funding equity litigation (San Antonio v. Rodriguez,
1973). Mexican-Anerican famlies residing in San Antonio
school district brought suit chall enging Texas’s educati onal
financing its heavy reliance on the property tax. The District
Court found that wealth is a “suspect” classification and
education was a “fundanental” right. The United States Suprene

Court in reversing the decision of the | ower count found:

3. Texas school financing does not di sadvantage any
cl ass;
2. Nor does it pose a threat to any fundanental right of

t he constitution. Consequently, education is not a
fundamental right;

3. Strict scrutiny can not be used to exam ne the
questions of |ocal taxation and financing; and

4. Texas educational financing does not violate the

equal protection clause of the 14'" amendnent.
(San Antonio v. Rodriguez, 1973, p. 2)

Al t hough the Suprenme Court upheld the current educati onal

financing in the State of Texas, it did not want its action to
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violate the principles of federalismor to condone inequitable

educati onal financing:
We hardly add that this Court’s action today is not to be
viewed as placing its judicial inprimtur on the status
gquo. The need is apparent for reformin tax systens which
may well have relied too long and too heavily on the |ocal
property tax. And certainly innovative thinking as to
public education, its nmethods, and its funding is
necessary to assure both a higher |evel of quality and
greater uniformty of opportunity. These matters nerit
the continued attention of scholars who al ready have
contri buted much by their challenges. But the ultimte
sol utions nmust come fromthe | awmakers and fromthe
denocratic pressures of those who elect them (San Antonio
v. Rodriguez, 1973, pp. 58-59)
The Rodriguez decision has great significance as it

in effect changed the venue of school funding litigation

fromfederal courts to state courts since educati on was
found not tobe a fundanental right of the U S

Constitution and strict scrutiny could not be applied.

Only two years after Serrano, Rodriguez rejected its

reasoning and interpretation of the equal protection

cl ause of the 14'" amendnent of the U. S. Constitution.
Thus grounds ot her than equal protection were scrutinized
in state courts and state constitutions were nore

t horoughly exam ned in challenges to state school funding

syst ens.
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McDani el v. Thomas

McDani el v. Thomas (1981) is the precedent setting | awsuit
regardi ng school funding in Georgia. Oiginally filed in 1974
by the Whitfield County School Board, this case questioned
whet her the current system of funding public education in
CGeorgia conforns to constitutional requirements (MDaniel v.
Thomas, 1981, p. 156). At this time in Georgia, about 80% of
state support for education was allocated through the Adequate
Program for Education in Georgia (APEG). APEG was designed to
meet basic educational needs of districts but would vary
according to needs. It was based on pupil enrollnment and
average daily attendance. As a condition for |ocal schoo
districts to participate in APEG each district nust contribute
a m ni nrum anmount through an ad valoremtax. This was called
the Required Local Effort (RLE). The problemw th RLE was that
it didlittle to equalize the variation between property rich
and property poor districts. I f APEG al one were used to fund
school s there would be no variation in funding.

The evidence in this case found the follow ng facts:

1. There is a direct relationship between fundi ng and
educati onal opportunities within that district.

2. Greater funding allows larger wealthier districts to
have an advantage in securing teachers with nore
trai ning and experience, and reward them with greater
sal ari es and benefits.
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3. Greater wealth allows | ower student-teacher ratios.

3. Curriculum and curricul ar opportunities (vocati onal
education, foreign | anguage, advanced pl acenent, fine
arts) are superior in high wealth districts.

4. Funding disparities affect educational
resources(textbooks, libraries, supplies, and
counseling) as well as extra-curricular
opportunities.

5. The inequalities in the school finance system deny
students in property poor districts equal educational
opportunities. (MDaniel v. Thomas, 1981, p. 161)

Options for poor districts were limted by the disparities

in funding as poor school districts could not choose to tax

t hensel ves into equality with wealthy districts. This case
then centered around the term “adequate education”. Adoption
of the term “adequate education” did not relieve the state from
its educational obligations.

Utimately, the Suprene Court of Georgia found the

exi sting system of finance unconstitutional but rul ed against
plaintiff arguments regardi ng “adequate education”. The Court
mai nt ai ned t hat adequate provisions of the Constitution do not
restrict local schools fromattenpts to i nprove their own
plight, nor that the state nust equalize opportunity anong
districts. The current financing system provi des basic
educational funding for children and does not deny equal

pr ot ecti on. The Court rejected the Rodriguez test of

fundanentality, finding that education is not a fundanental
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ri ght under the Georgia Constitution (MDaniel v. Thomas, 1981,
p. 161 as cited in Dayton, 2001, p. 38). As a result of this
court decision, educators and | egislators devel oped the Quality
Basi ¢ Education Act (QBE) to inprove the educational funding in
Georgia. @BE and its legislative refinenents continues to be
the funding fornmula in the State of Georgi a.

The MDaniel v. Thomas (1981) decision continues to

be the precedent for Georgia in school funding even
t hough it happened over 20 years ago and there have been

no chall enges since. Since the MDaniel case was handed

down, many i nprovenents have been nade to Georgia's
system of school funding that have inproved equity and
nost courts have shown great reluctance to overturn
precedent as WIllianms (2001) suggested:

We al ready have got one State Supreme Court deci sion
that did not invalidate our regular funding fornmula
20 years ago, and our funding fornmula nowis
denonstrably nore equitable than it was 20 years ago
even though I think we have a | ong way to go.

Courts don’'t like to reverse their own prior
precedents even if you have different people sitting
on the court. (WIIlianms, 2001, interview)

Tennessee Snmall School Systens v. MWherter

In 1993, the small school districts of Tennessee sued

contendi ng the state funding of public schools violated the
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equal protection clause of the State of Tennessee Constitution
(Tennessee Smal |l Schools v. MWerter, 1993, p. 141). The suit
first filed in July, 1988, argued:

The constitution does not permt the indifference or

inability of those state agencies to defeat the

constitutional mandate of equality of opportunity.

(Tennessee Smal |l Schools v. MWerter, 1993, p. 141)

The | arger school systenms intervened as defendants and
argued the constitutional remedi es should recogni ze cost
differentials in school systens and that smaller school systens
had not made full faith efforts in raising funds locally. The
findings were:

1. State funds provide little real equalization.

2. Most variation in funding is a result of the states

reliance on | ocal governnments to fund education
t hrough property tax and | ocal option sales tax.

3. Over tine sales and property taxes have been noved
fromsmall comunities to |larger retail centers.
4. Di sparities in resources of school districts result

in significantly different educational opportunities
for students in the State of Tennessee.
5. Altering state funding to provide greater

equal i zati on does not demand that | ocal control be
reduced. (Tenn. Small Schools v. MWerter, 1993, p.
143- 146)
The Tennessee Suprene Court held that the funding
currently in place was unconstitutional and “local control” of
public schools was not a rational basis needed to justify

di sparate educational opportunities provided under the state

fundi ng scheme (Tenn. Small Schools v. MWerter, 1993 p. 140).
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The McWherter decision is of specific pertinence to
school funding reformin Georgia because the Suprene
Court of Tennessee in effect ended the disparities in
fundi ng anong school districts resulting fromthe |ocal
option sales taxes. The Court declared the |Iocal option
sal es tax and property taxes did not provide for equal
opportunity for all students. This has an indirect
bearing in state school funding in Georgia which also
relies heavily on property taxes and has special purpose
| ocal option sales taxes (SPLOST) used for capital
I nprovenents.

McVWherter is relevant to school funding in Georgia
because of Tennessee's proximty in the Southeast and
because of the conflict of |arge schools versus snal
school s and urban schools versus rural schools in
Tennessee. The large netropolitan area of Atlanta and
the large rural areas of Georgia denonstrate the great
simlarity with Tennessee and the inportant significance
when exam ning the financial resources and the financi al
needs of all 180 school districts in Georgia.

Shift fromFiscal Equity to Adequacy

Courts over the last 30 years have shifted their focus

fromfiscal equity to adequacy. Rose v. Council for Better
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Educ., Inc. (1989) is generally regarded as the |andmark
education funding lawsuit identifying this shift. Lindseth &
Testani (2001) believed it be “the granddaddy of all adequacy
cases” (p. 6).

Rose v. Council For Better Educ.. Inc. In the Franklin

Circuit Court, Justice Ray Corns found the Conmmonweal t h of

Kent ucky school financing to be unconstitutional (Rose v.
Council for Better Educ., Inc., 1989, p. 186). One of the
defendants in the case, State Senator John Rose, President Pro-
Tem of the Senate, appealed the decision to the Suprene Court

of Kentucky. This court exam ned the issues of the trial

j udge:
1. VWhat is an efficient education?
2. | s education a “fundanental right”?
2. Does the current nethod violate the Constitution of
Kent ucky?
4. Are students in poor districts denied “equal
protection”? (Rose v. Council for Better Educ., Inc.,

1989, p. 191)
After extensive exam nation of the facts and of the |legislative
efforts to provide equalization through the M ni mum Foundati on
Program (MFP) and t he Power Equalization Program (PEP), the
court found wi de variations in financial resources resulted in
unequal educational opportunities throughout the state. In

al nost every neasure, Kentucky was found to rank | ast or next
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to | ast when conpared to 8 surrounding states, and nationally
was in the | owest quartile.

In their deliberations the Suprene Court delineated and
defined the mnimal characteristics of an “efficient” school
system (See Appendi x D for Kentucky Suprene Court Definition of
an “Efficient” Education, Rose v. Council, 1989 p. 212-213).

I n answering the four questions the Kentucky Supreme Court

answered them affirmatively in finding the educational funding

of Kentucky’s school unconstitutional and “inefficient”.
Augenblick & Odden (2000) summari zed the shift from

equity to adequacy in school funding and outlined

acconmpanyi ng policy shifts. The shift fromequity to

adequacy was caused first by the standards novenent, and

second because the standards nmade cl ear expectations that

coul d be addressed through litigation when they were not

met. This has caused policy nakers to ask many questions

to i nprove school achi evenent:

1. What resources does it take?
2. What educational strategies and staffing
positions

are needed for high performance?

3. What additional resources are needed for
children with special needs, including children
who are |l owincone or English | anguage | earners?
(Augenbl i ck & Odden, 2000, p. 2)
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Hansen (2001) believed that not only has school
finance shifted froma focus fromequity to adequacy, but
it also has “shifted froma primary concern for spending
on schools to a primary concern for the adequacy for the
education itself” (p. 7). Hansen stated the appeal of
adequacy lies in the shift of decision-making from
political dividing of existing funds to providing
educati onal opportunities for students to neet their
obj ecti ves.

Odden (2001) believed school finance has changed
toward fiscal adequacy. The new school finance includes
and results as defined by an “adequate” education. This
shift has been a result of standards-based reforns and
school finance litigation. Odden cited the follow ng
measur es:

The benchmark of the new school finance is whether

it provides adequate per-pupil revenues for

districts and schools to enpl oy educati onal
strategies that are successful in educating students
to those standards . . .The legal test for
adequacy is whether a state’ s school finance system
provi des sufficient revenues for the average school
to teach the average student to state-determ ned
performance standards and whet her sufficient
addi ti onal revenues are provided to hel p special -

needs students al so achi eve at those performance
l evels. (p. 86)
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Anal ysis of Lessons for Georgia

San Antonio v. Rodriquez

Federal litigation is dead! Although there have been
ot her challenges in federal courts, for all intents and
pur poses San Antonio v. Rodriguez ended state school funding
litigation in the federal courts. The focus is now on state
constitutions and particularly on the | anguage cont ai ned
therein. Therefore, educators and other interested in school
funding reform nust rely on assessing the adequacy and equity
of state school funding systens by exam ning the |anguage of
state constitution’s education clause and their equal
protection provisions.

Focus on adequacy rather than equity

Adequacy rather than equity has becone the standard
in school finance funding and litigation. Adequacy is at
the forefront of educational litigation. The question
decided in the courts is “Whether funding provided is
“adequat e” according to the definition of the state
constitution?” (Lindseth & Testani, 2001). This focus on
adequacy has specific pertinence in CGeorgia as revi ewed
by Rubenstein (2000):

The constitutionality of the state funding system
was upheld in the McDaniel v. Thomas deci sion and
there is no current litigation on the matter. Since
McDani el , QBE has replaced APEG, providing a nuch
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hi gher | evel of state education funding and a
greater degree of wealth equalization across
districts. In the MDaniel case, plaintiffs argued
that Georgia' s funding systemfailed to neet the
state’'s constitutional responsibility because
“adequacy” required both equal educati onal
opportunities and a mninum | evel of opportunities
across districts. The court rejected the
interpretation of “adequate” as to “give to the word
“adequate.” While “adequacy” as a |egal standard
was undevel oped at that tinme, courts in nmany states
have westled with the definition of adequacy since
t he McDani el decision was handed down. |In fact,
courts in every state contiguous to Georgia have
heard chal | enges based on adequacy cl ai ns since
1989. (p. 5)

Crampton (1997) held that equity lawsuits were wani ng and
adequacy | awsuits would be increasing. Cranpton predicted:

Recent school finance litigation has noved in new
directions to define an equitable funding system New

i ssues addressed are linking education reformto
financing, tying equity in funding to school facilities,
and |inking educational services to actual costs wll
suppl ant the narrow definition of equity of early
litigation cases. (p. 37)

Under wood (1995) expected the adequacy trend to
become firmy entrenched with the denocratic ideals of
American society:
The trend is to find that the constitutional provision
requires, at a mnimum a neani ngful education which
provi des each student with the opportunity to devel op and
become a productive citizen. . . students should have the
opportunity within the public school systemto devel op the
skills necessary to becone neani ngful contributors to our
econony and the denocratic process. (p. 519)
It should be noted that although the focus is on

adequacy, sonme argue it is not being nmeasured accurately
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or fairly. Lindseth and Testani (2001) nmke this anal ogy
regardi ng “adequacy”:

It is like Justice Stewart (regarding pornography).
“He knew it when he saw it.” This is how State
Supreme Courts are reacting to educati onal adequacy.
(Sout hern Legi sl ative Conference, July 15, 2001,
Present ati on)

State Leqgi sl atures Perspectives and Concerns:

State | egislatures nmust increasingly pay particul ar
attention to adequacy litigation and the need to
adequately fund schools in their respective state. For
| egi sl atures school funding litigation is neither a
popul ar issue or a partisan issue. Legislators should be
concerned because states have been | osing, budgetary
increases to neet adequacy are large, it may require
real |l ocation resources or a tax increase. Courts do not
order tax increases, and tax increases are unpopular wth
voters. More state supervision
of finances in education rather than | ocal control. The
nore tinmes you go back to court the nore possible a
radical solution will result (Lindseth & Testani, 2001).
McConbs (2000) outlined the |egislative tasks ahead as the
focus has changed fromequity to adequacy. Legislators defined

the i ssues of adequacy:
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Even if a distribution is equitable, it can still be
i nadequate. . .Essentially, an adequacy approach asks,
what do we want students to know, and how nuch does t hat
cost? (p. 2)
“Adequacy” as a state school finance systemthat provides
and ensures the use of sufficient funds necessary to
devel op and mai ntain the needed capacity to provide every
student a reasonabl e opportunity to acconplish clearly
articul ated and neasurabl e educati onal objectives.
(Educati onal Adequacy: Building an Adequate School Finance

System National Conference of State Legislatures, July,
1998, as cited in MConbs, 2000, p. 2)

Li ndseth and Testani (2001) cautioned |egislators to be
careful of what |egislators say, what education departnment
officials and state superintendents of education say, reports
from Bl ue Ri bbon Comm ssions, adequacy panels and the
St andards nmovenent because when schools fail to neet
standards, it could be grounds for a suit or these
statenments can and nmany tinmes are used agai nst you in
adequacy | awsuits (pp. 8-9).

Georqgia rural school litigation

Dr. WIlliam A. Hunter, superintendent of Brantley
County Schools in South Georgia, is heading a consortium
of schools working to inprove school funding in Georgia:
The Georgia School Funding Equity Consortium ( GSFEC) .
Prior to serving in Brantley County Georgia, Dr. Hunter

was a school finance professor and focused on school
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equity problens in school finance. The following is a
synopsi s of the GSFEC position:

The Problem What we are saying is children should
have equal opportunity for an education, not equal
dollars. To get equal opportunity you have to have
resources. Resources buy opportunity. In the very
poor counties of Georgia you do not have the
resources to buy opportunity . . . So what is fair?
What is equitable? W are not saying that it has to
be the same . . . The mpjority of the state of
Ceorgia is below the state average. 50% of our
students in Ceorgia are in the top 25% of our
schools in ternms of wealth. W know there is a
probl em of resources available to children that is
the bottom |i ne.

Strategy: What we are going to do is go the

| egi slature as a consortiumand we are going to
present | egislation, and we are going to ask those
peopl e conplete the equalization phase-in this year,
and going to ask themto fund | ow-wealth projects
and al so going to ask themto put an equity factor,
a wealth factor into the capital outlay program
very simlar to the one in the QBE fornula so that
the difference between what a project costs and what
a system earns so that what a wealthy system would
get what they are getting now and | ow-wealth systens
woul d get nearly 100% of the funding. So it would
be a scale a ratio. Those are the three things we
are going to ask for fromthe General Assenbly.

Political considerations: The intent of the
consortiumis to work with the |egislature and the
governor. | can’'t speak for everybody, but I’ve
listened to them and the feeling | get is that if
sonmething is not done during this (legislative)
session there will be a lawsuit filed i mediately
after the session . . . the key is to take us
seriously and not dism ss us or even worse try to
appease us. We need to sit down in good faith and
devel op an overall strategy and a plan to deal wth
this problem Utimtely, we will have to go to
court . . . The political problemis that 40 systens
are going to be big losers if a solution is nmade
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dependi ng on how they structure the solution. It
cones down to the fact that there is probably not
going to be enough votes in the General Assenbly to
fix this. Well, it is going to take a judge sayi ng,
we are going to give you a couple of years to fix
this. You will be right back where you where (in
the | egislature) but you will have some inpetus to
fix this. HB 1187, CRCT, and office of
accountability have given the grounds for the
lawsuit. All | have to is do the study to nake the
connecti on.

Adequacy Funding Problem Let me tell why | think
Georgia has a problem HB 1187 has defined what an
adequate education is in Georgia. It has given the
details of what it should be in terns of class

si zes, standards of what is going to be taught, the
tests that will be adm nistered. They are even
setting the benchmark on whet her you have or not you
have passed or failed. The CRCT actually is the
measure for performance, the nunmber of Kkids
perform ng bel ow an acceptable level. | don't think
it takes a genius to understand, the courts are not
going to conme back |ike they have traditionally, and
say “How do we know just because you are poor, that
you do not have an adequate progran?” We are ready
to say in the 5" quintile 54% of our third graders
are not on grade level, and in the first quintile
there are only 31% not on grade |evel . . . 1 told
the governor in a neeting a couple of years ago that
you are setting the standards for a lawsuit. At
that meeting in front of wi tnesses Roy Barnes said:
“Hunter, if | wasn't the governor of this state, |
woul d take this case.” He said, “I would sue the
state.”

Capital Qutlay Problem |In poor Georgia, kids are
going to school in facilities that are worse than
what people are tearing down in Henry County.

Courts have tangible proof in facilities to see

i nequi tabl e conditions. The capital funding outlay
programin Georgia is a wonderful program for about
80% of the systens in Georgia. But for the very
poor systens its doesn’t work! | can denonstrate
that. The problemis that | can not generate enough
funds locally (even if I went to 20 mlls and we are
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at 14.25 now) to take advantage of this. The House
passed a lowwealth funding bill (HB 149), but for
the very poor systens it does not help!. 1In the
very poor systens we do not have access to the
capital outlay funding. There are actually 10
counties which | consider special -needs counti es,
because they have two things going against them
SPLOST Sal es Taxes and M || Val ue per student, there
are 10 counties that are low in both areas.

Situation in Crisis: There are three key words that
| talk about in this situation: | talk about
resources, opportunities, and desperation. | think
the enption that we are feeling is desperation.

That is, we are just desperate for our kids, we just
don’t know what else we can do to hel p our teachers
and our students be successful w thout sone help
dollar wise. It seens |ike how people want to try
and help is to pass nore rules and | ower class sizes
or to bring in an inprovenent team Those aren’t
the things we need. What we need are nore dollars
so we can hire nore people to help kids read and do
mat h and bring their achi evenent up.

| am havi ng anot her neeting with the governor and

what | amgoing to try and inpress on himis that

t he 350,000 kids in low wealth schools will have on

his overall achievement. He is not going to |eave

t hese kids behind. Sooner or later there is a

rel ati onship between resources avail abl e and

opportunities for children. (WIlliamA. Hunter,

2001, August 31, Interview)
Hunter presents a passionate plea for increased
opportunity for his students. It will a very difficult
case to prove the connection between inadequate funding
and | ow perform ng schools. This is a marginal case
except for the effects of SPLOST as funding disparities
are generally |less extrene than at the tine of the

McDani el. The MDani el case sets a negative precedent.
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Courts demand hard evidence and proof that children are
not receiving an adequate education especially to
overturn a precedented decision. Dr. Hunter’s consortium
may have a better chance in arguing over adequacy of
facilities and i nadequate capital funding. WIIlians
reviewed the chances for a successful school finance
| awsuit chal |l engi ng Georgia School funding:

The likelihood of a school finance lawsuit in
CGeorgia is very great if the Governor and

| egislature fail to begin to inplenent corrections
to the QBE funding formula. A lawsuit wll result
if no significant funding changes are made . . . |If
a | awsuit does happen, the chances for success are
very limted for two reasons. First, as | have
stated previously courts are reluctant to overturn
precedent established in MDaniel vs. Thomas, but a
court may overturn the capital outlay fornula. It
is the area that holds the nost potential for a
court challenge. Second, for a lawsuit to succeed,
t here nust be enough people plaintiffs involved to
muster the financial resources to pay for the | egal
chall enge. One county cannot do this alone. As of
this time the low-wealth coalition has 20 counties
as part of their consortium They could possibly
add anot her twenty, but it remains to be seen how
many of these county school systens will actually
commt to be a part of a |legal challenge. The
financial resources nust be in place for the |ong
haul as many of these lawsuits will last for severa
years. Second, the plaintiffs nust be able to nake
t he connection between the inadequate funding from
the State is causing a wi dening of the financial

di sparities anong school districts, that is

wor sening equity. Fromthis inadequacy and
inequity, a resulting | oss of educational
opportunity for all children nust be shown.
(WIllianms, 2001, Interview
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Dayton (1999) warned that litigation may be the only
option for rural schools:
Absent adequate political or fiscal renedies for
rural school funding problems, litigation may be the
only remaining option for obtaining relief in sone
states. (p. 144)

Fi nancial Reformin Georgia

Wl lianms viewed potential equity and adequacy
issues as the problemareas in the State of Georgia:

| always believed strongly that adequacy and equity
are interrel ated, and when you have a problemw th
one that exacerbates the problemw th the other. W
got a situation, right now, where the State Governor
and General Assenbly in their annual budget for K-12
educati on have not kept up with, what | thought was,
the State part of the bargain. Wen we adopted the
BE formula it was supposed to be a partnership.

The | ocal part was the local fair share of five
mlls. It is designed to suit an equity function,
but the state has to do its part too. Wen it
doesn’t that exacerbates the equity probl em because
if the state adequately funded its formula there
woul d be I ess need to have to rely on additional

| ocal taxes, and of course the reliance on

addi tional | ocal taxes creates the inequities across
the state . . .because there is disparity in |ocal
wealth it then beconmes a greater factor.

We have a worse situation with regard to the State
Capital outlay fornula than we do with the core QBE
formula as far as equity goes. There are two
reasons for that in nmy mnd: One is we don’t have

t he equivalent of the equalization grant in the
Capital Qutlay Fornula and we need one for the exact
sane reason we have one in the regul ar operating
formula. The second reason is that there is a
required |l ocal amount for participation in state
capital outlay projects just as there is a required
5 mll for the core formula. 1In the core fornula
there is no cap on the percentage any system has to
have, if they are extrenely wealthy and their wealth
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causes themto have to cone up with 65% of their
earnings in local noney so be it. In the capital
outlay formula there is a 20% cap, even the
weal t hi est systemin the state only has to conme up
with 20% of the cost of a state-funded project.
(WIlliams, 2001, Interview

Sol utions: Rubenstein (2000) believed disparities in

state funding in Georgia could be the result of these

di fferences in local preference for education, fisca

capacity, student needs or cost of living (p. 6).
Rubenstein |isted various options allow ng Georgia

school funding to neet equity and adequacy chal |l enges:
1. Take no acti on.

2. | ncrease the nunber of mlls eligible for
equal i zati on.

3. | ncrease the range of mlls eligible for
equal i zati on.

4. Vary the number of mlls eligible for
equal i zati on according to wealth and tax effort
of school system

5. Provide for differences in cost across
districts.

6. Establishing fixed state and | ocal shares for
t he

basic prograns with |ocal programnms contribution
in proportion to percentage of total state
wealth. (p. 8-9)

Rubenstein’s proposals offer educators and | egislators a

wi de-range of options to neet energi ng demands for

adequacy in Georgia s schools.



194
WIliams (2001) offered these solutions to the
Governor and General Assenbly could do to inprove equity
i n educational funding in Georgia:

1. In the capital outlay fornula, elimnate the 20-
percent ceiling on the required | ocal percentage in
t he weal t hi est school systems. There is no

equi val ent cap on the percentage for local five mll
share in the QBE fornula, nor should there be.

2. Either increase significantly the anmobunt earned
per square foot in the state capital outlay fornula,
or establish an equalization-type conponent that
functions in a manner simlar to the equalization
grant for school operation.

3. In the core fornula |I think they do need to
increase state funding for costs in the core QBE
formula. An inprovenent in adequacy autonmatically
reduces the severity of the equity problem

4. Establish the benchmark for the equalization
grant at the state aggregate wealth per weighted FTE
student, instead of the wealth of the system at the
75th percentile as at present. The 75th percentile
is lower than the state aggregate, so systens are
not being equalized up to the wealth of the state as
a whol e unl ess this change is nade.

5. Establish the statew de anpbunt of required | oca
effort at 20 percent of total QBE fornula and
categori cal grant earnings, instead of five
effective mlls. Use the increased funds that would
beconme available to the state to pay for costs that
are currently being underfunded, thereby
acconmplishing part of #3 above. (WIIlianms, 2001,

| ntervi ew)

| rpl enment ati on of sone of the solutions that Rubenstein
and WIllianms have offered may delay or prevent further
school funding litigation in Georgia. Sone of these

solutions may not be politically popular, but they offer
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both increased equity and adequacy in school funding
resulting in equality of opportunity for all students.

Plaintiffs v. State

There are few clear trends except that margi nal cases tend
to fail as Dayton (1992, 1994) has detail ed (See Appendi X
F for The Status of School Finance Litigation):

The review of factual issues showed that the

i ntroduction of factual evidence presented a cruci al

t hreshol d for school funding plaintiffs. Meeting

this initial burden of proof does not guarantee

success for plaintiffs, however, an inadequate
presentation of evidence by plaintiffs guarantees
failure . . . The crucial issue in education article
litigation was the magnitude of the state's
constitutional duty to support education. (Dayton,

1992, p. 10-11)

The plaintiffs establishment of a positive

correl ati on between expenditures and educati onal

opportunity is an essential but not a sufficient
factual showi ng necessary to win a school funding

case. (Dayton, 1994, p. 7)

Li ndseth & Testani (2001) summari zed these trends
fromtheir litigation experiences in school funding.
Plaintiffs are getting smarter and are asking for
ti metabl es of inplenentation fromthe courts. State
constitutions have general constitutional |anguage:

There are no real standards to guide the courts—so they
are making themup as they go. What we are seeing-Is
what | evel of education should the State be

provi di ng?—not the m ni num (basic) |evel required in nost
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state constitutions. The courts have said “States should
provi de the best education possible-not the basic or
m nimum” (pp. 4-8).

These observati ons and suggesti ons have significance
for all stakeholders in school funding reformin Georgia.
Educators, legislators and |litigants nust exercise care
in their efforts to reform education funding in Georgia.
Attention to these observati ons and mandates may nean the
di fference between success and failure.

Addi ti onal Trends

State litigation is likely to continue

CFE v. State, Lakeview v. Huckabee, DeRol ph v.
State, are but a few of the recent state school finance
litigations that are exanples of this trend. These
| engt hy continuations of |lawsuits are caused by a
| egislature’s inability or reluctance in neeting court
deci sions, the awardi ng of attorney fees, continued
appeal s, and nedi ati on.

Li ndseth and Testani (2001) believed educati onal
| awsuits are not going away, “We will be westling with
this problem for years to cone.” Moire suits are com ng
in states with problens in achi evenent especially since

t he Arkansas decision (Lakeview) and the awardi ng of $
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9.3 mllion dollars in attorney fees to the plaintiffs.
Lawsuits are not over with the trial and appeal. The
rulings and effects of the rulings will continue for 20

years after the decision (Lindseth & Testani, 2001, pp.
2-6).

Facilities related litigation has increased

Facility related litigation has increased and wl|
pl ace an increasing role in the determ nation of adequacy
in a total school program Sielke (1998) cited Paul ey v.
Bail ey (1982), Roosevelt Elenentary School District No. 66 v.
Bi shop (1994), and DeRol ph v. State (1997) for their inportance
on equity issues regarding school facilities. I n Paul ey
equity was linked to school facilities, Roosevelt was the first
litigation to focus strictly on equity and facilities, and
DeRol ph, focused on facility needs as well as program needs.
The recent cases in New York, C.F.E. v. State (2001) and
Ar kansas, Lakeview School District No. 25 v. Huckabee
(2001) denonstrate the continuation of this trend. The
court cited deficiencies in school facilities as part of
their rationale in finding for plaintiffs.

Cranmpton (1997) concurred with Siel ke noting 1994 may have
been a key year in equity litigation due to the decision in

Roosevelt Elenentary v. Bishop. Cranpton asserted this could
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lead to further equity litigation in many states due to
deferred mai ntenance in school buil dings across the nation.

WIlliams believed the disparity and i nadequacy of
facilities is one of the areas where grounds for a
| awsuit exist in Georgia:

We have a nore inequitable situation in capital
outlay than we do in the core forrmula. 1In addition
we al ready have got one State Suprenme Court deci sion
that did not invalidate our regular funding fornula
20 years ago, and our funding fornmula nowis
denonstrably nore equitable than it was 20 years ago
even though | think we have along way to go. Courts
don't like to reverse their own prior precedents
even if you have different people sitting on the
court. | have a fair anmpunt of pessim sm about the
i kel'i hood of success of a |lawsuit against the core
formula. Could be wong, they tell you never to
predi ct what a court is going to do.

Because of the fact we have not had a prior decision
on capital outlay and the fact the situation is |ess
equitable I think there would be nore of an
opportunity there unless the State fixed sonething
before it got to a decision. Also, the situation in
Arizona is, | think, instructive on that. Arizona
is one of the states where the State Suprenme Court
had a very strong opinion that upheld the existing
regular formula and that is back in the late 70's or
early 80's. Then, in they went back and filed a
[awsuit in the 90's that was successful. One of
the differences there though was that Arizona did
not participate in capital outlay at all. It was
pretty cut and dried. It wasn't whether they were
doi ng enough, it was they were not doing anything.
We are not in that situation, so you nay not be able
to draw a parallel there. But the fact the court

was not willing to throw out the core formula but
was willing to throw out the capital outlay or
saying the state needed to do sonet hi ng about
capital outlay. | think gives rise to sone nore

specul ation that our court mght | ook at that
differently, too. (WIllianms, 2001, Interview
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Future Litigation Potential:

The best possibility for future litigation is a
McWherter type suit where the small rural school that are
di sadvant aged sue to gain adequate funding for their
students. Although this my be a |ongshot it is probably
the area that holds nost prom se for a potenti al
l[itigation. It is going to be extremely difficult to
connect inadequacies in the current funding systemto any
di sadvantage. The precedent of MDaniel is a great
obstacle to overcone but a case could be made.

A second possibility is that race related litigation
may i ncrease. This would be done by building a case on
di scrimnation through Title VI funding. The outcome in
CFE v. State, (2001) in New York |eaves this door cracked
open in the courts according to Lindseth and Test ani

(2001) who tried the case (C.F.E. v. State)in New York

for the state.
They recogni zed the potential for such litigation based
on the achievenent gap that is nationw de:

New York’s State Constitution education clause says
“there should be free common schools”. This was not
a justiciable question but a political question.
Interesting in New York: There is an achi evenent gap
bet ween poor kids and rich kids. The court in New
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York said “There cannot be an achi evement gap

bet ween poor kids and rich kids. Does the

Constitution of New York require there be no

achi evenent gap?” (p. 6 )
Ei ther or both of these areas may hold potential school
fundi ng system chall enges in Georgia. Although both are
extrenely difficult to prove they may be neans for

advocates to provide educational opportunity for all

chi |l dr en.



Chapter |V

Concl usi ons

[ E] ducation is perhaps the nost inportant function
of state and | ocal governnments. Conpul sory schoo
attendance | aws and great expenditures both
denonstrate our recognition of the inportance to our
denocratic society. It is required in the
performance of our nost basic public
responsibilities, even service in the arnmed forces.
It is the very foundation of good citizenship.

Today it is a principal instrunment in awakening the
child to cultural values, in preparing himfor |ater
prof essi onal training, and in hel ping himto adjust
normally to his environnent. |In these days, it is
doubtful that any child may reasonably be expected
to succeed in life if he is denied the opportunity
of an education. (Brown v. Board of Education of
Topeka, 347 US 483, 493 [1954] cited in CFE v.
State, 2001, p. 1)

The purpose of this chapter is to present
concl usions that can be drawn fromthe study. The goal
of this study was to review of the literature on school
fundi ng equity concerning policies, litigation, and
anal yses of litigation and apply these findings as
| essons for Georgi a.

Facilities Litigation
Facility related litigation has increased and

continues to be a key factor in adequacy as schools

201
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across the United States are aging and in disrepair.
Facility related litigation has increased and will place
an increasing role in the determ nation of adequacy in a
total school program |In the npst recent court cases a
trend has been established regarding the inclusion of
facilities as an integral part of an equitable and
adequat e education providi ng equal opportunity for al

st udent s.

I n Roosevelt Elenmentary School District v. Bishop in
Arizona in 1994 it was established that great disparities
in educational facilities ranged fromdistrict to
district caused by the state system of funding and | ack
of capital support to individual school districts from
the State of Arizona. Roosevelt was the initial
| egislation to focus on equity and facilities.

I n Canpbell County School District v. State in
Wom ng in 1995 the relationship between facilities and
achi evenent was consi dered an inportant factor

Educati onal research reports a relationship between

the condition of buildings and quality of education

as building deteriorates and beconmes nore crowded,
tests scores go down ... safe and efficient
facilities with which to carry on the process of
education are a necessary el enent of the total

educati onal process
(Dayton, 2001, p. 88)
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I n DeRol ph v. State in Chio in 1997 adequate school
facilities were part of the central challenge to the
system of school funding in Ohio:
State funding cannot be considered adequate if the
districts lack funds to provide their students a

saf e and healthy | earning environment. (Dayton,
2001, p. 107)

In South Carolina in 1999 in Abbeville v. State

facilities were addressed as part of an adequate

educati on:

We define the mninmally adequate education required
by our constitution to include providing students
adequate and safe facilities. (Dayton, 2001, p. 112)

A "thorough and efficient” education was defined to
i nclude adequate facilities in DeRolph Il in Ohio in

2000:

A thorough system nmeans that each and every school
district has enough funds to operate. An efficient
systemis one in which each and every school
district in the state has an anple nunmber of

t eachers, sound buildings that are in conpliance
with state fire and buil ding codes, and equi pnment
sufficient for all students to be afforded an
educati onal opportunity. (Dayton, 2001, p. 113)

| n Abbott v. Burke, “Abbott V', in 1997, New Jersey

made special facility provisions for all high-need Abbott

school districts to fund facility inprovenent:
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The state is required to fund all costs of necessary
facilities remediati on and construction in the
Abbott districts. (Dayton, 2001, p. 115)

In CFE v. State, (2001) a |arge part of the

chal l enge to New York’s system of school funding was
centered on the disparity resulting fromthe inadequate
and deteriorating condition of New York City Public
Schools. Plaintiffs linked crunbling facilities effects
on student achi evenent by testinony from State Educati on
Depart ment conmm ssi oner Thomas Sobol :

If you ask the children to attend school in
conditions where plaster is crunbling, the roof is
| eaki ng and cl asses are being held in unlikely

pl aces because of overcrowded conditions, that says
sonething to the child about how you di m nish the
value of the activity and of the child' s
participation in it and perhaps of the child
himself. If, on the other hand, you send a child to
school in well-appointed or [adequate facilities]

t hat send the opposite nmessage. That says this
counts. You count. Do well. (CFE v. State, 2001,
p. 29)

| n Arkansas, Lakevi ew School District No. 25 v.

Huckabee (2001) the court cited deficiencies in school

facilities as part of their rationale in finding for
plaintiffs. The court concluded that facilities are part
of an adequate education:

Bui | di ngs properly equi pped and suitable for
instruction are critical for education and nmust be
provided ... The State cannot shift to | ocal school
districts its ultinmate burden of ensuring every
school district has substantially equal facilities
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to provide a general, suitable and efficient system
of education. the State cannot abdicate its
Constitutional responsibility and blame "l ocal
control ." The State's constitutional role is to
ensure an adequate and equitabl e education and
consequently it must correct any constitutional
deficiencies as soon as possible. To allow certain
districts to continue to suffer fromthe results of
past inequities such as |ack of adequate facilities,
equi pnrent and supplies, nmaking it harder for themto
attract qualified staff, teachers and students, is
itself inequitable. (p. 28)

Cranpton (1997) noted 1994 may have been a key year in
equity litigation due to the decision in Roosevelt Elenentary
v. Bishop. Cranpton asserted further equity litigation would
result in many states due to deferred mai ntenance in school
bui | di ngs across the nation.

WIllianms (2001) believed the disparity and
i nadequacy of facilities is one of the areas where
grounds for a lawsuit exist in Georgia:

We have a nore inequitable situation in capital
outlay than we do in the core forrmula. 1In addition
we al ready have got one State Suprene Court deci sion
that did not invalidate our regular funding formula
20 years ago, and our funding fornmula nowis
denonstrably nore equitable than it was 20 years ago
even though | think we have along way to go. Courts
don’t like to reverse their own prior precedents
even if you have different people sitting on the
court. | have a fair anpunt of pessim sm about the
i kel i hood of success of a |lawsuit against the core
formula. Could be wong, they tell you never to
predi ct what a court is going to do.

Because of the fact we have not had a prior decision
on capital outlay and the fact the situation is |ess
equitable I think there would be nore of an
opportunity there unless the State fixed something
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before it got to a decision. Also, the situation in
Arizona is, | think, instructive on that. Arizona
is one of the states where the State Suprenme Court
had a very strong opinion that upheld the existing
regular formula and that is back in the late 70's or
early 80's. Then, in they went back and filed a
[awsuit in the 90's that was successful. One of
the differences there though was that Arizona did
not participate in capital outlay at all. It was
pretty cut and dried. It wasn't whether they were
doi ng enough, it was they were not doing anything.
We are not in that situation, so you nay not be able
to draw a parallel there. But the fact the court

was not willing to throw out the core fornmula but
was willing to throw out the capital outlay or
saying the state needed to do sonethi ng about
capital outlay. | think gives rise to sone nore

specul ation that our court m ght | ook at that
differently, too. (WIllianms, 2001, Interview

Disparities in educational facilities offer courts
tangi bl e evidence to consider in equity and adequacy
litigation. The previous court citations address the
success plaintiffs have had regardi ng adequate
facilities. It is probably easier for plaintiffs to
prove i nadequacies resulting from poor facilities.
Capital outlay inequities and inadequate facilities
resulting fromthose inequities appear to hold the nost

potential for school funding litigation in Georgia.
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Li berty vs. Equality
Even though recent plaintiffs have been w nning
litigation against the states, (DeRolph v. State, CFE v.

State, & Lakeview v. Huckabee) changes in school funding

are bei ng del ayed.

Dayton (1995)summari zed the essential problem
del ayi ng progress regardi ng school funding, politics and
| ack of understandi ng.

It is in the conceptual gap between constitutional
mandat es for public school funding and citizens'
perceptions that the problem of school funding
inequities unfolds. State constitutions establish a
state level duty to support public education, but
citizens continue to claimownership over | ocal
funds generated to support education. Underlying
this divergence between constitutional nmandates and
public perceptions is a tension between altruism and
self-interest: the altruistic wish for equity for

all children and an enhancenent of the general

wel fare of the society versus wanting the best for
one's own children and advancing one's sel f-interest
: Unconstitutional disparities in expenditures
result fromthis conflict between altruistic ideals
and the harsh political realities of self-interest.
Al t hough the state's constitution proclainms that the
state owes a duty of educational support to all of
the state's public school students, in order to
appease | ocal political concerns the state operates
a system of public school funding that results in
substantial disparities in educational support and
tax burdens. Even though all children are equally
"children of the state"” entitled to a state
supported free public education, sone of the state's
children are favored or disfavored based on | ocal
weal th . (Dayton, Wen, 1995, p. 2)
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The decision in DeRolph Ill was a conprom se by the

Chi o Suprene Court by a 4-3 margin. The decision was
based on the perception that continued debate and
chal | enges were counterproductive to education in OChio

and in the best interest of all parties involved.

A climte of legal, financial, and political
uncertainty concerning Ohio's school funding system
has prevailed at |east since this court accepted
jurisdiction of the case. W have concluded that no
one is served by continued uncertainty and fractious
debate. In that spirit, we have created the
consensus that should term nate the role of this
court in the dispute. (Myer, C J., Majority
Opi ni on, “DeRolph I'l'l”, 2001, p. 3)

Connel |l (1998) viewed the debate over school funding
equity as an assault on public education and a political

battl e between conservative and progressive forces:

The right is fighting against any effort to inprove
fundi ng for urban and rural schools districts and
rebuild crunmbling classroons. “Money will not make
a difference,” they claim... rightwi ng think tanks
argue that only “conpetition” and “the marketpl ace”
will turn around failing urban schools. Their
experts argue that education will only inprove when
poor children are given vouchers to attend private
school s and private groups are allowed to start and
run their own schools with unregul ated public funds.
Their steady press barrage portrays the mjor urban
school systenms as failing socialist experinments that
must be abandoned. Progressive forces are not
wagi ng enough of a counterattack, despite a grow ng
arsenal of data that neither vouchers nor no-
strings-attached charter schools are producing
mracles. (p. 1)
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Human nature dictates that we all want what is best
for our own children. Seldom do we want what is best for
ot her children to be at the expense of our own. DMorally
we know that all children deserve equal educati onal
opportunity. To neet that standard people on the |eft
and right of the political spectrum nust nmake conprom ses
and concessions. “If no child is to be Ieft behind” as
Presi dent George W Bush (2001) has proclai med, then
| egal, financial, and political forces nust cone together
to provide equal educational opportunity for all children
no matter where they were born or where they |live.
Citizens, educators, and |legislators should Iearn from
t he experiences of other states to resolve school funding
problenms in Georgia. Georgia has avoided school funding
litigation for over 20 years by addressing funding
probl ems. Hopefully, Georgia can continue to avoid
litigation by learning fromother state litigation, and

provi de for the educational needs of all children.

Equi ty and Adequacy

Educators, |egislators, and the courts have noved
fromthe standard of equity (fiscal neutrality) to that
of adequacy. Rebell (2001) contended the courts coul d

not really solve conpl ex educational issues until the
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st andar ds- based ref orm novenment of the 1980s. Standards
gave substance to the concept of an adequate educati on.
Rebel | cl ai mned adequacy becane the thene of court

deci sions since 1989 because:

1. It resolved many problens of the early fiscal
equity cases.

2. Adequacy provided judicially manageabl e
standards for the courts to inplenment renedies.

3. Legal | y adequacy avoids the “slippery slope” of
weal th as suspect class in Rodriguez.

4. Adequacy does not threaten the concept of | ocal
control.
5. Adequacy i nvokes | ess political resistance in

initial stages because it does not threaten
hi gh-weal th school districts “leveling down”.
(Rebel I, 2001, p. 36-37)

Rebel | reported the National Conference of State
Legi sl atures in 1998 endorsed an adequate educati on

systemwith these conponents:

1. Articul ating clear and nmeasurabl e educati onal
goal s, or objectives,

2. | dentifying the conditions and tools
that....provide every student a reasonable
opportunity to achi eve expected educati onal
goal s or objectives, and
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3. Ensuring that sufficient funding is made
avai |l abl e and used to establish and maintain
t hese conditions and tools.(Rebell, 2001, p. 38)

Over the last 10 years the courts have fornul ated
t he provisions of an adequate education that has

culmnated in CFE v. State decision:

The Court held that sound basic education requires

t he foundational skills that students need to becone
productive citizens capable of civic engagenent.
(Rebel I, 2001, p. 57)

The Suprene Court of Arkansas | eaned heavily on the
adequacy rational e regardi ng school funding. The court
sunmari zed the state of education since the first

chal l enge to Arkansas’ system of school funding:

An uneducat ed person has virtually no chance today
to sanmple much nore than a harsh subsi stence.

Dupree was deci ded ei ghteen years ago when the
Suprenme Court found the State’s funding systemto be
unconstitutional and that many of Arkansas’ students
were receiving only the bare rudi nents of an
education. Not rmuch has changed since then except

t hat nineteen cl asses have graduated from our high

school s; practically a generation . . . If an
adequat e education system exists for all Arkansas’
students, then it follows that the systemw || be

equi table. (Lakeview School District No. 25, v.
Huckabee, 2001, p. 30)

The decision in DeRol ph Il exenplified the need for

equi ty and adequacy in school funding. Wthout the
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essential funding components in place, educational

opportunity is not in place for all children.

When considering the per-pupil spending disparities
and the inadequate facilities that have of |ate
characterized our system of schools, it is evident
that some of the nobst glaring problens are
engender ed by inadequate funding. Therefore
remedyi ng those problens is naturally of paranount.
Yet all of the other requirenents of a thorough and
efficient system nust be devel oped along with
funding . . . No one can ensure that adequate
facilities and educational opportunities will |ead
to success of the students of this state. One thing
that is apparent, though is that substandard
facilities and i nadequate resources and
opportunities for any one of those students are a
sure formula for failure. (DeRolph v. State II,
2000, p. 10)

An adequat e education helps to insure an equitable and
fair distribution of resources. Mst inportantly it
hel ps to ensure equal educational opportunity for all.
I n Georgia equity and adequacy are interrel ated as

Wl liams (2001) has described. Since MDaniel upheld
school funding in Georgia, school funding is nore

equi tabl e now. Although adequacy arguments are strong
rational es used for school funding litigation, inadequacy
of educational funding in Georgia would be a difficult
strategy to attack the core funding formula. Although
chal | enges may be nade that all schools are not

adequately funded in Georgia, inproved state funding and
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a reluctance of courts to overturn precedents nake
adequacy a potentially nore inposing rationale to prove

school funding disparities.

Does Money Matter?

Money does matter in providing adequate educati onal
opportunity for all children! Kazal-Thresher (1993)

concl uded noney does make a difference:

Spendi ng noney per se will not guarantee better quality
schools for mnority popul ati ons, but spendi ng noney on
areas that we know affect student achi evenent can raise

educati onal outcones. (p. 10)

Dayton in 1994 exam ned the correlation between

expendi tures and educational opportunity. He concl uded:

Most courts have not shared the skepticism of some
schol ars regardi ng whet her expenditures effect
educati onal opportunity. The majority of courts
instead reflect the common wi sdom t hat al t hough
noney al one does not guarantee educati onal
opportunity, it is a significant factor. (p.6)

Connel |l (1998) objected to the view of conservatives
on this issue. She believed conservatives were on shaky
ground with their assertions, and reality dictated a nore

pragmati c approach regardi ng noney in education:

The Right continues to raise its voice, charging
that nmore noney to inprove school districts “wll
not nake a difference” and/or “the noney will be
wasted.” Both assertions are red herrings that are
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as big as whales. The relationship of education
fundi ng to student achievenent is conplex and not
fully understood. However, the assertion that
“money doesn’t count” is absurd. The very people
who claimthis are the ones spending $ 14,000 to
private schools. |If this were true, the battle over
educati onal budgets would make no sense nor woul d
real estate agents in suburbs point to the
expenditure levels of a district’s schools when
selling houses. Another allegation, a bit closer to
reality, is that noney does count, but it is
sonetimes wasted or m sdirected. (pp. 3-4)

Certainly there is still great debate over this issue,
but the preponderance of the literature gives credence

t hat nmoney does matter. Connell’s idea that it does
count but is sonetines wasted is essentially the nobst
accurate view. |If noney did not matter in providing
educati onal opportunities why would there be such a fight
over its control? Hunter and the Low Wealth Consortium
of Schools in Georgia believe nore noney woul d provide
better educational opportunity in their rural Georgia
School s(2001). Just maybe the Supreme Court in Ceorgia

may deci de they are correct.

Ef fectiveness of Litigation

Litigation in school funding has been questioned as
an effective neans of school funding reform Litigation
has been a tool used to stinulate change and has caused

many funding reforns even when plaintiffs have fail ed.
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Karp (1995) contended that school finance reformis
a priority across the nation and the consensus is that

better school funding systemis nerited:

But many of the groups that have come to that
consensus have arrived there with decidedly
different agendas. On the one had are those with
essentially a budget-cutting agenda who want to
restrain spending on schools, cut property taxes,
and elimnate “waste” which depending on the source,
can mean everything from bl oated adm nistrative
bureaucracy to desperately needed reforns, new
facilities, and reductions in class size. On the
ot her hand are those with an equity agenda who see
school finance reformas an essential ingredient in
a effort to revitalize failing, ineffective schoo
districts while also conpensating as nuch as
possi bl e for the devastating effects of poverty,
race, and class injustice on the lives of children.
These conpeting perspectives rise to the surface
whenever the issue turns to specifics. 1In the end,
they may prove that the apparent consensus on the
need for fundanmental reform of school finances is
illusory. (p. 3)

Karp (1995) asserted litigation has been effective

but inconplete in obtaining school funding equity relief:

Court decisions, in thenselves, have been
insufficient to assure equity for several reasons.
VWhile glaring disparities in school funding have
occasional |y persuaded courts to order reformit has
been al nost inpossible to prevent governors and
state legislators fromevading or limting the

i npact of court orders. (p. 2)

M norini and Sugarman (1999) contended litigation
acted as a catalyst to hasten change in public school

fundi ng:
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If claimants continue to win in court, the judges
may at | east function as a spur to nore innovation
and experinmentation than our existing public
educati on woul d undertake on its own. Therein,

per haps, lies the main prom se of the new

educati onal adequacy paradigm (1999, p. 207)

Dayton (1995) held that an inforned citizenry woul d
ultimately make wi se choi ces regardi ng educati onal

opportunities for children:

If the public and educational policy nakers were
sufficiently infornmed about the harns of funding

i nequiti es and i nadequaci es, and of the social and
denocratic benefits of the common school, this could
act as a catalyst for funding reform If they were
fully cognizant of the injuries to children and
society, it is likely that a nmpjority of Anmericans
woul d reject unjustified and injurious disparate
treatment of children and uphold the common good
over the self-interests of the advantaged few.
Fundi ng reform advocat es nust persuade the public
and their elected representatives that education is
a highly productive use of limted financial
resources and a sound investnent in the nation's
future. And further, that ultimately it is in the
public's best interests that all children have
access to a quality education. (Dayton, 1995, p. 6)

Dayton’s (1995) assuned education of the electorate is

t he nost productive path for school funding reform His
assunmption may be true but this method of reform al so
takes the | ongest time. School funding litigation in
CGeorgia and other states may be the quickest renedy

avail abl e and sonmetinmes the only one avail abl e.
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Future Federal Chall enges

The federal governnment will see additional
chal l enges to school funding reformthrough litigation
involving Title VI. Many equity experts envision a
broader federal role in school funding reform and

educati onal

Karp (1995) posited that although federal governnent
support for equality has waned, new challenges to

di scrimnation hold promse in the federal courts:

The willingness of the federal governnment to support
national commtnments to equality growing out of the
civil rights-era |l egislation has been wani ng.

| ncreasingly federal courts are ruling that the

exi stence of “separate and unequal” education
prograns, in thenmselves, are not illegal, unless
consci ous, deliberate “intent to discrimnate”can be
proved. Conbined with persistent inequalities in
school finance, this |egal doctrine nourishes the
exi stence of a dual school system in which students
of color systematically attend schools with |ess
funding in segregated settings. This is pronpting
sone | egal experts to consider a new equity

chall enge in the federal courts. (p. 8)

Karp professed that federal courts nust take a new
role in school funding issues or educational opportunity
woul d be | ess now than during the era of “separate but

equal ”:
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“Of all devel oped countries, only two systematically
have spent | ess nmoney educating poor children than
weal thy children,” notes Paul Tractenberg ... “One
is South Africa, the other is the United States.”
Tractenberg argues that taken together, racial
segregation coupled with systematic funding

i nequities anount to a degree of inequality that

woul dn’t even satisfy the standards of Plessy v.
Ferguson, the historic 1896 Suprene Court deci sion
that set a standard of “separate but equal” until
1954 when it was overturned by the Brown decision
mandat i ng school integration. “In the federal
courts,” argues Tractenberg, “nowit’s clear that de
facto segregation al one doesn’t violate the federal
constitution. And it’s clear that unequal funding
by itself is not a federal constitutional violation.
But if you put the two together, aren’t you creating
a situation which wouldn't have even satisfied the
st andards of Pl essy agai nst Ferguson? So how could
it satisfy a body of contenporary |law that is
presumably nmore demanding in these terns than Pl essy
was? The questions is whether the federal courts

m ght be made to view this issue differently than
they did in the past.” (p. 8)

New | egal pressure on the federal courts to nake the
federal governnent give tangible substance to

prom ses of equality through greater investnment in
school s could eventually open up the federa

treasury to equity advocates. But |ike state | egal
strategies, such success will also |likely depend on
br oader canpaigns to reorder the nation’s soci al
priorities. That, after all, is what equity in

school funding is ultimately all about. (p. 8)

The Suprenme Court of New York also ruled in favor of
plaintiff’s regarding their claimthat the state system
of school funding violated Title VI of the Civil Rights

Act of 1964. Section 601 of Title VI states:
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[nJ]o person in the United States shall, on the
ground of race, color, or national origin, be

excl uded from participation in, be denied the
benefits of, or be subjected to discrimnation under
any program or activity receiving Federal financial
assi stance. (CFE v. State, 2001, pp. 62-63)

The court found the state school funding system “has an
adverse and disparate inpact on mnority public school
children and that this disparate inpact is not adequately

justified by any reason related to education” (CFE v.

State, 2001, p. 2).

A great deal of time in CFE was spent on evidence

regardi ng student achi evenent, student soci o-econom c

status (SES) and the achi evement gap caused by this:

Poverty, race, ethnicity, and immgration status are
not in thenselves determ native of student

achi evenent. Denography is not destiny. The
anmount of melanin in a student’s skin, the hone
country of her antecedents, the amobunt of noney in
the fam |y bank account, are not the inexorable
determ nants of academ c success. However, the life
experiences sunmari zed above that are correl ated
with poverty, race, ethnicity, and imr gration
status, do tend to depress academ c achi evenent.

The evidence introduced at trial denonstrates that

t hese negative |ife experiences can be overcone by
public schools with sufficient resources well

depl oyed. It is the clear policy of the State, as
formul ated by the Regents and SED [ State Educati on
Departnent], that all children can attain the
substanti ve know edge and master the skills expected
of high school graduates. The court finds that the
City’'s at risk children are capable of seizing the
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opportunity for a sound basic education if they are
gi ven sufficient resources. (CFE v. State, 2001, p.
14)

M norini and Sugarman (1999) suggested nmany experts
vi ew adequacy as a neans of obtaining true educati onal
opportunity for blacks. Thus court-ordered reform “could
turn out to be, through a very convoluted route, the real

| egacy of Brown” (p. 205).
Lessons for Georgia

Al t hough educators and | egislators are aware of
problenms in school funding in Georgia, rational es of
| ocal control, efficiency, politics, and econom c
concerns have prevented serious changes. Litigation my
or may not succeed, but it may be the catalyst to seek

remedi es for inadequacy.

In a previous study of school funding in Georgia,
WIllianms (1990) exam ned the climate for inproving

educati onal opportunity in Georgia. He concl uded:

1. The Georgia Suprene Court acknow edged t hat
di sparity in educational opportunities existed,
and inplied that he General Assenbly should find
solutions for the problenms. (p. 266)

2. In recent court decisions in other states ..
courts found that inequity was exacerbated by
i nadequacy ... The ram fications of these
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deci sions could have inmport for Georgia,
especially if future state budgetary actions
fall short of school systens’ expectation or |ag
further behind funding | evels of other states.
Meager annual inflationary increases for
foundati on plan costs could hasten these
eventualities. (pp. 266-267)

Limted increases in state appropriations for
educati on may antagoni ze | ocal boards of
education in wealthy and poor systens alike ..
A deterioration of state funding for the
foundati on program nay re-orient poorer systens
toward a predilection for judging their
financial condition in conparison to property-
weal th systenms. Those weal thy systens which
have the added advantage of rapid digest growth
may be equally upset at meager increases in
state QBE fornmula funding, since the increased
| ocal fair share in these systens can consune
all new foundation program earnings. (p. 268)

The sal ary suppl ement becones a tool which can
be used to attract the nost qualified teachers.
When school system wealth places sone systens at
a distinct advantage int his respect, they
possess the power to inflict damage on the

gqual ity of education avail able in neighboring
systens--by enticing skilled teachers and

adm ni strators away from those systems. For
this reason, |local salary supplenents have the
potential for doing nmore harmthan enriching a
system s school s beyond the foundation program

| evel : they can act to reduce the quality of the
foundati on programin other systenms which do not
have the local wealth to be conpetitive in
salaries. Gven the fact that al nost twelve
mlls remain unequalized under QBE, the capacity
for serious wealth-related salary disparity
continues to be present. (p. 273)
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In 1999, the General Assenbly of Georgia fornul ated
| egislation to address the disparities between wealthy

and poor school districts across the state.

To address the disparity between rich and poor

areas, Barnes is proposing changes in state funding
that would require nost metro area taxpayers to pick
up nmore of the cost of the education prograns

t hey’ ve cone to expect ... But the gap is growing in
per pupil funding available in districts with |ess

t axabl e property conpared with the weal thier
districts, Barnes said, “That gap, as we review it,
may be too far, and you nmay have to nmake

adj ustnments.” (Cunmm ng, 1999, p. 1 & 4)

The coalition of |lowwealth schools was cauti ous in

consi deration of Governor Barnes |egislative proposals:

Superintendent WIlliam A. Hunter of Brantley County,
near Waycross, a former professor of school finance
and a |l eader in the group that is discussing a
possible lawsuit ... “W’re very pleased that the
governor is sensitive to the poor, less well-funded
counties of Georgia and that he's given it his

attention ... Still, he net again with 10 ot her
superintendents to continue discussions of the
possi ble lawsuit over funding disparities. “Wre

just going to wait and see what happens,” Hunter
said. (Cumm ng, 1999, p. 4)

Conservative reaction to the | egislative proposals
fromthe | arger, wealthier schools in Georgia was

cauti ous as wel |l :

Johnny Johnson, Cobb County’s school board chairman,
echoed the reaction of other netro area districts
that could be hurt by these changes: Let’'s wait and
see all the proposals together. Johnson said he
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doesn’t m nd paying his fair share for education
but Johnson said the poorer counties should tax

t hensel ves as nuch as Cobb ... and shoul d be
accountable “to make sure that the noney is being
used wisely.” (Cunm ng, 1999, p. 4)

Conmpoundi ng the inequity conplaints of rural schools
in Georgia is the conundrum of the two Georgias, Atlanta
and its surroundi ng suburbs representing the wealthy
areas, and the rest of Georgia representing the poor
rural areas. Econom ¢ devel opnent that could lead to an
increased tax digest thereby inmproving rural school
finances is hindered due to a lack of training in

CGeorgia's rural schools.

The recurring theme anmong rural residents of the
Peach State is a tale of two Georgias ... Econom c
growt h usual |y depends upon a synergy of an

avail able well-trained work force and quality of
life anenities and a presence of a pro-business

envi ronnent ... businesses aren’t going to relocate
to an area unless they have an avail able, well -
trained | abor force ... The fact that schools in

rural Georgia aren’t training students for the kinds
of jobs the rural counties are trying to land is
al so a maj or hindrance. (Peralte, 2001, p. 8)

Again in 2001 rural Georgia schools |obbied the
state legislature for noney in Governor Roy Barnes’
budget. The rural schools cited several inequities of
weal th due to differences in land wealth and in sales

t axes:
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Its not just about property tax wealth. Lawmkers
approved a plan a few years ago to let |oca
districts ask voters for a sales tax to pay for
construction [SPLOST]. That nmay have wi dened the
gap because rural districts have few stores to bring
in such revenue, while netro Atlanta is a

conpar ati ve shopper’s nirvana.

(Sal zer, 2001, March 6, p. Bb5)

Rural Georgia schools faced the dual task of succeeding
in a challenge to Georgia s school funding and then
enticing the General Assenbly to enact corrective

| egi sl ati on:

If it comes to a lawsuit, rural districts wll
need political support in the General Assenbly
as well, because | awmkers will have to change
the funding systemif they win. Rural districts
continue to |l ose legislative seats as the
suburbs grow,...“if you sue, you d better be
prepared to win in the Legislature, too,” Marty
Strange director of Policy Prograns for the
Rural School and Community Trust said. “W’ ve
see it time and tinme again where rural areas are
right in the courts but can't win in the

Legi slature.” (Sal zer, 2001, March 6, p. B5)

Today, Georgia is faced with the threat of a | awsuit
froma coalition of rural, |owwealth schools. Governor
Barnes and the General Assenbly hold the keys to this
dilemma. Utimtely the |lowwealth coalition will have
to decide whether the |legislature has provided the relief

they are seeking or whether the courts will hold the
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answer to their school funding problems. Hunter

descri bed their plight:

There are three key words that | talk about in this
situation: | talk about resources, opportunities,
and desperation. | think the enotion that we are
feeling is desperation. That is, we are just
desperate for our kids, we just don’t know what el se
we can do to help our teachers and our students be
successful w thout sonme help dollar wise ... | am
havi ng anot her neeting with the governor and what |
amgoing to try and inpress on himis that the
350,000 kids in low wealth schools will have on his
overall achievenment. He is not going to | eave these
ki ds behind. Sooner or |ater there is a

rel ati onship between resources avail abl e and
opportunities for children. (WIIliamA. Hunter,

2001, August 31, Interview)

Georgi a has avoi ded school funding litigation since

McDani el v. Thomas in 1981. Wth continued cooperation
fromthe General Assenbly, Georgia has at | east

mai nt ai ned or inproved equity in school funding since
McDani el while all of the states surrounding Georgia have
experienced challenges to their systenms of school funding
in state courts (WIllians, 2001, interview). The days
may be nunbered before Georgia experiences another | egal
challenge. If the lowwealth coalition can connect the
current funding systemto either an inadequate education
or inadequate educational facilities their chances for
success are good. Making the connection is difficult,

expensive, and lengthy but it may be the only alternative
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left for the low-wealth coalition. Even with a victory
in the courts by the lowwealth coalition, the fate of
adequat e educational opportunity rests in the hands of
the Georgia General Assenbly, which nmay be a nore

difficult chall enge.

Summary

I n summary these concl usions are | essons for

Ceorgi a:

1. For over 20 years threats of |awsuits has been
effective maintaining or inproving school

fundi ng equity;

2. The Education Reform Act of 2000, HB 656,
reduced funding inequities by including SPLOST
revenues and potential SPLOST revenues in
cal cul ati ons determ ning | ocal school district
weal th, but funding inequities still existed for

t he poorest school districts in Georgia; and

3. Chal | enges to school funding in Georgia my
originate fromalleged inequities in the state
capi tal outlay funding. Potential success of
litigation is margi nal based on the resources of

plaintiffs, court precedent, and politics.
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Dayton (1995) suggested the ultinmate solution to the
school funding controversy nust cone from education of
the citizenry on the savings to society when all children

have an equal educational opportunity:

G ven this reality, advocates of school funding
reform should focus greater attention on persuadi ng
the el ectorate and | awmkers that educati onal

i nequities should be elimnated not only because

t hey are unconstitutional, but because they are

unwi se public policy. To achieve lasting reform the
el ectorate and | awmakers nust be persuaded that
school funding reformis in the best interests of
all children and the general public . . . A strong
argunment can be made that when adequately educated
chil dren becone adults they are nore productive, pay
nore taxes, enhance the nation's international
conpetitiveness, conmt |ess crinmes, and require

| ess social services. Courts may contribute to the
di al ogue on school funding equity, but the ultimte

resolution of this public policy problemw Il turn
upon the judgnent of the people. (Dayton, 1995, p.
6)

Dayton’s assertion are fundanentally sound and are
drawn froma | andmark U. S. Suprenme Court decision in

1973:

The ultimate solutions nust come fromthe | awmakers
and fromthe denocratic pressures of those who el ect
them (San Antonio v. Rodriguez, 1973, p. 59, as
cited in Dayton, 1992, p. 11)

After all the debate regardi ng school funding
fairness, it ultimately cones down to the denocratic

process. Educators, legislators, |egal experts and the
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citizens of Georgia can |learn many | essons fromthe
previ ous conclusions to resolve school funding
i nadequaci es and provi de equal educational opportunity
for all children. Georgia can continue to avoid school
funding litigation, or it can go through the acrinony of
a lengthy legal struggle. Citizens of Georgia nust take
responsibility not only for their |ocal schools, but of
all schools and all school children in Georgia. Possibly
| egal challenges to Georgia' s system of school funding

today m ght bring about the same positive
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changes that occurred after MDaniel. Positive changes
could take place in Georgia s school funding w thout
litigation if the citizens of Georgia would learn the

| essons of the |last 30 years.
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Appendi x A
Education Reform Act of 2000, HB 656, Georgi a;
Amend Provisions, Capital Qutlay Excerpts

CONFERENCE COWM TTEE SUBSTI TUTE AS ADOPTED

This bill amends Chapter 2 of Title 20 (OCGA) to address

nodi fications, clarifications, and additions to nultiple code
sections included in the Education Reform Act of 2000 (HB-1187)
as follows:

Capital CQutlay Program

Section Thirteen nodifies Code Section 20-2-260 relative to the
capital outlay programto:

1. i nclude dollars generated (or, that could be
generated) froma | ocal option sales tax in
cal culations to determne the | ocal wealth factor for
a school district;

2. encourage cooperative construction projects between
| ocal school districts and post-secondary
institutions;

3. reduce the cap on required | ocal participation in
eligible projects to 20 percent and set a floor of
ei ght percent;

4. provide a two percent reduction in required |ocal
participation if the school district uses a GSFI C-
approved prototypical design and allows GSFIC to
manage the construction project;

5. i ncrease the annual regular capital outlay
entitlenent level up to $ 200 mllion;
6. renove the option that allowed a | ocal schoo

district to apply debt service paynents to reduce
their required | ocal participation; and
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7. al l ow school districts to apply local funds
contributed to state-eligible projects in excess of
the required | ocal participation toward earning
entitlenment for state-eligible project costs.

8. provide rules to be applicable when a “speci al
appropriation for capital outlay” is made in any
gi ven year.

Low-Wealth Capital Qutlay Grants

Section Fourteen anends Code Section 20-2-262 related to
capital outlay grants to | ow-wealth school systens to all ow
such systens to obtain a 95 percent state grant for their
first-priority facility project when using a GSFI C prototypical
pl an and allowing GSFIC to manage the construction project.

Note: Source: Education Reform Act of 2000, HB 656, (Georgia);

anmend provisions, excerpts regarding capital outlay in
Georgia (2000). [On-line]. Avail able HITP:
http://ww. gssanet. org/| eg/ gahb656. ht



Appendi x B
Kern Al exander’s Principles of Equity

Princi pal One: Common good requires that all persons,
regardl ess of where they live, bind thenselves to observe the
sanme duties, responsibilities, and restraints and enjoy the
sanme benefits. This noral test of equity, if inplenented,
woul d renmove the obstacles of particularized self-interest in
state provision of education.

Princi ple Two: Equity should be the standard to which
the states adhere in the allocation of public funds for the
support of public schools--not sinply arithmetical equality.

Principle Three: Equi ty shoul d, however, enconpass the
concept of arithnmetical equality, and equal shares for equals
should be the first priority. Arithnmetical equality nust be
required, a priori, because states throughout the United States
have relied on local taxation to support the public schools,
creating conplex and discrimnating systens of unequal revenues
for equals.

Principl e Four: Al l ocation of unequal shares to unequal s
is justified and desirable so long as the determ nation of
unequal shares is ethically and norally defensible and the
categori zation of unequal recipients is educationally
justifiable. In the absence of sone rel evant objective and
noral ly defensible difference, all students should be assuned
to be equals.

Principle Five: Al l ocati on of unequal shares,
discrimnating in favor of those with greater educati onal
needs, is necessary and desirable. Conpensatory allocations,
however, nust be based on a reasonabl e educational rationale
and should work to raise the | east advantaged to a position of
equality with other children in regular circunstances.

Principle Six: Al l ocati on of unequal shares,
discrimnating in favor of those who are nore neritorious,
worthy, or gifted, is permssible and justified of selection
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criteria are based on objective educational judgenent. To
provi de unequals shares to those with nore advantages requires
careful deliberation in order to guarantee that such allocation
is not nerely a mani festation of bias, self-interest, or
factualism Such a principle should not, in any case, be

i npl enented until arithnmetical equality of revenues is obtained
anmong school districts and prograns for the | east advantaged
are funded at a reasonably adequate |level. Principle six,
however, cannot take priority over Principles four and five.

Princi ple Seven: Inpartiality or neutrality of the state
is necessary and desirable in guaranteeing individual equality
before the law. Further, neutrality should be maintained by
the state in allocation of resources. Strict neutrality should
not prevent governnent reallocation of resources to aneliorate
di sadvant age and shoul d not be used as an excuse to deny equal
treatnment of equals. Both arithnetical equality and equity are
nmoral ly superior to neutrality.

Principle Eight: The right to equality has perenptory
force. That is, arithnetical equality--equal shares for
equal s--takes priority over unequal shares for unequals and
over governmental neutrality.

Note: *Al exander, K. (1991). Equity, equality, and the
common good in educational financing. In D. A Verstegen, &
J. G ward (Eds.), The 1990 Anmerican Finance Associ ation
Year book: Spheres of justice in education (pp. 269-292). New

Yor k, NY: Har per Busi ness.



Appendi x C
Conpari son of Fundi ng Model s

Fundi ng Model

Approach

Advant ages

Di sadvant ages

Typi cal Identifies districts already Sinpl e, straight Relies on data from
Hi gh performng at the desired forward, and assessnents that nmay not
. I evel . under st andabl e neasure the desired student
Per f or mi ng
. . out cones.

Districts Uses their average per- Success already in Linmted district expenditure
student spending to evi dence at the data avail abl e to make
deternine an “adequat e” identified districts. estimates.
anount .

School Identifies conponents Provi des schools with a M xed evi dence of success

Ref or m necessary to increase concrete plan for for many of the reform
student performance based on changi ng their current nodel s.

Progr ans P 9'ng

pre-desi gned curricul um
prograns show ng sone

evi dence of success (e.g.,
Mbdern Red School house,
Success for Al).

Det er mi nes cost for

inpl enentation of such a
programin a gi ven school

practi ces.

Provides a clear idea
of what the noney is
buyi ng.

M xed evi dence on program
transferability across
districts.

Pr of essi onal
Judgenent

Uses a panel of education
prof essional s (teachers,
principals, other
adninistrators) to identify
el ements needed to educate
differing students to a
given |evel.

Total s the costs, and nakes
adj ust ment s.

Easy to explain and
under st and.

Supported by teachers
and adm ni strators

I nnovat i ve approaches

unfam liar to the

pr of essi onal s i nvol ved may
not be consi dered.

Deci si ons are not
necessarily substantiated by
achi evenent evi dence.

Lacks statistical precision.

Cost - Functi on

Uses extensive district data

Provi des a specific
dol I ar amount for

Conpl ex and difficult to
expl ai n.

Anal ysi s (e.g., poverty rate, student
characteristics) and conpl ex particul ar perfornmance Relies on data from
statistical analysis to level . assessnents that may not
correlate | evel s of student Uses controls for neasure the desired student
perfornmance with dollar district and student out cones.
anounts to neet those characteristics,
targets. including price
Identifies desired di fferences across a
perfornmance | evel and funds state and econoni es and
according to the cost- di seconom es of scal e.
function associated with Gi ni ng favor anong
that |evel. econom st s.
Not e: Augenblick, J. G, & Odden, A. (2000, July). From equity to adequacy.
Ed: Policy Briefs, (Synposiumon equity & adequacy), 1-8. San Francisco, CA: West

Publ i shers, [On-1ine].

Avai |l abl e HTTP: http://ww. west ed. org
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Appendi x D
Kent ucky Suprenme Court Decision: Rose v. Council
Definition of an “Efficient” Education System

The establishnment, maintenance and fundi ng of common school s in

Kentucky is the sole responsibility of the General Assenbly.

Conmon school s shall be free for all

Conmon school s shall be available to all Kentucky children

Conmon school s shall be substantially uniformthroughout the

state.

Common school s shall provi de equal educational opportunities to

al |l Kentucky children, regardl ess of residence or econonic

ci rcumst ances.

Common school s shall be nonitored by the General Assenbly to

assure that they are operated with no waster, no duplication, no

m smanagenent, and with no political influence.

The premi se for existence of common schools is that all children

in Kentucky have a constitutional right to an adequate education

The General Assenbly shall provide funding which is sufficient to

provi de each child in Kentucky an adequate education

An adequat e education is one which has as its goal the devel opnent

of seven capacities:

a. Sufficient oral and witten communication skills to enable
students to function in a conplex and rapidly changing
civilization;

b. Sufficient know edge of economic, social, and politica
systenms to enable the student to make inforned choices;
C. Suf ficient understandi ng of governnental processes to enable

the student to understand the issues that affect his or her
comunity, state, and nation;

d. Sufficient self-know edge and knowl edge of his or her nenta
and physical well ness;

e. Sufficient grounding in the arts to enable each student to
appreciate his or her cultural and historical heritage;

f. Sufficient training or preparation for advanced training in

ei ther academ c or vocational fields so as to enable each
child to choose and pursue life work intelligently;

g. Sufficient |levels of academnmi cs or vocational skills to
enabl e public school students to conpete favorably with
their counterparts in surrounding states, in academcs or in
the job market.

Not e: 2 Source: Rose v. Council for Better Education, Inc.

790 S. W 29 186 (KY, 1989), pp.212-213 in Adanms, J. E., Jr.,
and White, W,IIl (1997, Sumrer). The equity of school finance
reformin Kentucky. Educational Evaluation and Policy
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Anal ysis, 1(2), pp. 165-184, and Verstegen, D. A, & \Witney,

T. (1997, Septenber). From courthouses to school houses: Energing
judicial theories of adequacy and equity. Educational Policy,
11 (3), pp. 330-352.

b These adequacy standards were |ater adopted by the | ower
courts in Ohio and Al abanma and the high court in Massachusetts
(Verstegen and Whitney, 1997, p. 339).



Appendi x E
The Maj or Elenments of the
New Jersey School Act of 1975

New Jersey School Act of 1975

a. Est abl i shnent of educational goals at both State and | ocal
| evel s;
b. Encour agenment of public involvenment in the establishment

of educati onal goals;

cC. I nstruction intended to produce the attainnent of
reasonabl e | evels of proficiency in the basic
communi cati ons and conput ati onal skills;

d. A breadth of program offerings designed to devel op the
i ndividual talents and abilities of pupils;

e. Progranms and supportive services for all pupils especially
t hose who are educationally di sadvantaged or who have
speci al educati onal needs.

f. Adequat el y equi pped, sanitary and secure physi cal
facilities and adequate materials and suppli es;

g. Qualified instructional and other personnel;
h. Efficient adm nistrative procedures;
i An adequate State program of research and devel opnent; and

J . Eval uation and nonitoring prograns at both the State and
| ocal I|evels.

k. [N.J.S. A 18A: 7A- 5]

Not e: Source: Abbott v. Burke, 495 A 2d 376 (NJ, 1985),
p. 383.
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Appendi x F
St atus of School Finance
Constitutional Litigation
“The Boxscore”

Plaintiffs won at state suprene court |evel (10):

Kent ucky Rose v. The Council, 1989
Connecti cutHorton v. Meskill, 1977, Sheff v. O Neill, 1995
Tennessee Tennessee Small School Systens v.

McWherter, 1993, 1995
Massachusetts MDuffy v. Secretary of education, 1993

Ari zona Roosevelt Elem School Dist. 66 v. Bishop,
1994
Texas Edgewood v. Kirby, 1989, 1990, 1991,

1992, 1995*( System found unconstitutional
on | atest supreme court deci sion)

New Jer sey Robi nson v. Cahill, 1973; Abbott v. Burke,
1985, 1990, 1994

Wom ng Washaki e v. Hershler, 1980; Canpbell v.
State, 1995

Ver nmont Brighamv. State, 1997

Chi o Board of education v. Walter, 1979;

DeRol ph v. State, 1997

Plaintiffs won at the suprene court |evel, but further

conpliance litigation was also fined (5):

California Serrano v. Priest, 1971, 1977

West Virginia Pauley v. Kelly, 1979, 1988; Paul ey v.
Gai ner, 1994

Mont ana Hel ena School District v. Mntana, 1989,
1993; Montana Rural Ed. Assoc. v. Montana,
1993

Ar kansas Dupree v. Alma School District, 1983; Lake
Vi ew v. Arkansas,

Washi ngt on Seattle v. Washington, 1978; Tronson v.
State, 1991
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Plaintiffs | ost at suprene court |evel and there has been
no further conplaints filed or further conplaint |ost also

(12)
M chi gan

| daho

Ceorgi a
Col or ado
Or egon

Nort h Dakot a

Nebr aska
Virginia

Mai ne

Rhode I sl and
I1linois

Al aska

MIliken v. Green, 1973; East Jackson
Public School v. State

Thonpson v. Engel ki ng, 1975; Frazier et
al. v. ldaho, 1990

McDani el v. Thomas, 1981

Lujan v. State Board of Education, 1982
O son v. Oregon, 1979; Coalition for Ed.
Equity v. Oregon, 1

Bi smark Public Schools v. North Dakota,
1993** (**Majority (3) ruled in favor of
plaintiff, but North Dakota requires four
justices to declare a statutory | aw
unconstitutional)

Gould v. Or, 1993

Al I egheny Hi ghlands v. Virginia, 1991
(Wthdrawn 1991); Scott v. Virginia, 1994
MS.A D #1 v. Leo Martin, 1992, 1995
City of Pawtucket v. Sundlun, 1992, 1995
The Comm ttee v. Edgar, 1996

Mat anuska- Susi t na Borough v. Al aska, 1997

Plaintiffs | ost at supreme court |evel, but there have
been further conplaints filed (7):
Pennsyl vani a( 1) Dansen v. Casey, 1979, 1987,

Pennsyl vani a Associ ati on of Rural

and Smal |l Schools v. Casey

New Yor k( 2)

Mar yl and( 3)

S. Carolina(4)
N. Carolina(b)
W sconsi n

M nnesot a

Board of education v. Nyquist, 1982, 1987,
Ref or m Educati onal Fi nancing |Inequities
Toady (R E.F.1.T.)Center for Fiscal Equity
v. State 1995

Hor nbeck v. Somerset County, 1983
Bradford v. Maryland State Board of
Educati on, 1994*** (***Consent Decree,
1997)

Ri chl and v. Canpbell, 1988; Lee County v.
Carolina, 1993

Britt v. State Board, 1987; Leandro v.
State, 1994

Kukor v. Grover, 1989; Vincent v. Voight,
1995

Skeen v. M nnesota, 1993; NAACP v. State,
1996
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V. Litigation is present, but, no suprenme court decision has
been rendered (7):
Al abama (6) Al abama Coalition for Equity v. Hunt,
1990; Harper v. Hunt
S. Dakot a(7) Bezdi chek v. South Dakota, 1991
M ssouri The Comm ttee v. M ssouri and Lee’'s Summt
P.S.U v. Mssouri, 1994***
(***After a trial on the nerits, the trial
court rendered a decision for the
plaintiffs, but reserved many issues for a
| ater hearing. The defendants appeal ed
the trial court’s decision, and on June
21, 1994, the M ssouri Supreme Court
di sm ssed that appeal on the grounds the
j udgenent bel ow was not final.)
Loui si ana Charlet v. Legislature of State of
Loui si ana, 1992
Fl orida (8) Coalition v. Childs, 1995
New Mexi co Al amagordo v. Morgan, 1995
N. Hanpshire(9)Claremont v. Merrill, 1996
VI. No litigation is present or case is dormant (9):
Del awar e
Hawai i
| owa
M ssi ssi ppi
Nevada
Ut ah
| ndi ana Lake Central v. Indiana, 1987 (W thdrawn)
Okl ahoma Fair School v. State, 1987
Kansas Consol i dat ed;
Uni fied School District 229, et al. v. State,
1992; Unified School Dist 244, Coffee County,
et al. v. State, Unified School District 217;
Rolla, et al. v. State
1 Wn for defendants at appeals on notion to disn ss
2 Wn for plaintiffs at district on notion to dism ss
3 Wn for plaintiffs at district on notion to dism ss
4 Wn for defendants at district on notion to dism ss
5 Wn for plaintiffs at district on notion to dism ss
6 Wn for plaintiffs at district on nmerits
7 Wn for defendants at district on nerits
8 Wn for defendants at district on notion to dism ss
9 Wn for defendants at district on nmerits
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Cat egory A States in which the State Supreme Court
has decl ared that education is fundanmental
constitutional right (13)

Ari zona Shofstall v. Hollins, 1973
W sconsin Busse v. Smith, 1976
California Serrano v. Priest, 1977
Connecti cut Horton v. Meskill, 1977
Washi ngt on Seattle v. Washington, 1978
Wom ng Washaki e v. Herschler, 1980
West Virginia Pauley v. Bailey, 1984
Mont ana Hel ena v. State, 1989
Kent ucky Rose v. the Council, 1989
M nnesot a Skeen v. M nnesota, 1993
Massachusetts MDuffy v. Secretary of Education, 1993
Tennessee Tennessee Smal |l School Systens v.
McVWherter, 1993
Virginia Scott v. Virginia, 1994
Cat egory B: States in which the State Suprenme Court has

decl ared that education is NOT a fundanent al
constitutional right (11)

New Jer sey
M chi gan

| daho

Or egon
Pennsyl vani a
Chi o

New Yor k
Col or ado
Ceorgi a

Ar kansas
I11inois

Robi nson v. Cahill, 1973
MIliken v. Geen, 1973
Thonpson v. Engel ki ng, 1975
O sen v. State, 1976
Dansen v. Casey, 1979
Board v. Walter, 1979
Levittown v. Nyquist, 1982
Lujan v. Col orado, 1982
McDani el v. Thomas, 1981
Dupree v. Al ma, 1983
Commttee v. Edgar, 1992
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Cat egory C Lower court decision on education as a
fundament al ri ght

1. States in which a circuit or appellate court has decl ared
t hat education IS a fundanental right (6)

Al abanma Al abama Coalition for Equity v. Hunt,
1990;

M ssouri Commttee v. Mssouri, 1993

M nnesot a Skeen v. M nnesota, 1992

North Dakota Bismark Public Schools v. North Dakot a,
1993

Washi ngt on Tronsen v. State of Washington, 1991

Chi o DeRol ph v. State, 1992

2. States in which a circuit or appellate court has decl ared

t hat education is NOT a fundanmental right (1)

New Hanpshire Cl arenont, New Hanpshire v. Gregg, 1991

Not e: Source: Hi ckrod, G A, MNeal, L., Lenz, R
M norini, P., & Grady, L. (1997, April). Status of school
finance legislation. [On-line] Available HTTP: http://ww.
Coe. il stu. edu/ boxscore. ht m




