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ABSTRACT

Statistics abound which document the racial inequitiesin the judicial system with regard
to convictions and sentencing. Nevertheless, the legal profession in Georgia has not
acknowledged the importance of race in jury decisions and judicial sentencing by mandating a
racial awareness continuing legal education (CLE) requirement or by expanding one of the
current requirements such as ethics to include the issue of race. Critical race theory (CRT)
suggests that support for such race-related CLE would be based on the race of the attorney.

The purpose of this study was to determine Black and White attorneys perspectives on
race, the legal system, and their level of support for the inclusion of race-related topicsin CLE.
The qualitative study employed critical race theory as the theoretical framework. The study used
a convenience sample of fourteen Black and ten White attorneys who practiced in the Athens and
metropolitan Atlantaarea. The datawere collected through the use of in depth semi-structured
face-to-face interviews. The resulting data was analyzed using the constant comparative method

of data analysis and major themes were determined.



An analysis of the data from the White attorneys revealed four mgjor themes:

(a) Racial inequality is pervasive in the legal system, (b) Race influences interaction between the
judiciary and defendants, (c) Black attorneys are victims of race-based exclusion at all levelsin
the profession, and (d) Black attorneys must locate their practices near Black clientele and near a
diversejudiciary. The White attorneys were supportive of both the status quo and limited change
in the current CLE format. The White attorneys were reluctant to advocate a sweeping overhaul
of the current CLE approach.

An analysis of the datafrom the Black attorneys revealed five major themes: (a) The
judiciary, White attorneys, and jurors view Black attorneys as incompetent, (b) Black attorneys
are victims of race-based exclusion at al levelsin the profession, (c) Race influences interaction
between the judiciary and defendants, (d) Black attorneys must locate their practices near Black
clientele and near adiverse judiciary, and (€) Jurors consider race in their deliberations. The
Black attorneys all agreed that CLE should address the issue of race and that the status quo was
not acceptable. There was a strong sense of urgency among the Black attorneys about the nature
of the race problem in the profession of law and the need for CLE to address the issuein its
programming.
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CHAPTER 1

THE PROBLEM

“Thelitigation and thelegislation
and executive implementation
did not wipe away three
centuries of davery and
segregation and discrimination.”
(John Hope Franklin, 1990)

While attending kindergarten through the third grade in Columbus, Georgia, | was not
aware of the race of my fellow classmates — or more accurately, race was not important in those
school years because | attended a segregated all Black elementary school. Then came the
implementation of forced desegregation; | was forced to attend a school closer to my home that
was all White. | was one of the first Black students to attend this school. | remember the feeling
of isolation and loneliness; all of sudden, the race of my fellow classmates was overwhelming
significant. | remember bringing home my first White friend to the dismay of my father. He was
suspicious of “White people”’ and always warned me not to trust them. This suspicion was based
on my father’s great-grandparents  experiences as slaves and his and my grandparents’
experiences as they struggled to survive in the Jim Crow South.

When | entered junior high school, the experience of isolation and loneliness seemed to
become even more intense. While there were more students of color like myself, | found that |
had little time or few opportunities to interact with them. “Tracking” resulted in me being placed
in classes in which | was often the only person of color. | was painfully aware of my difference
in each class. Each time the teacher asked a question, | felt asif all eyeswere on me because |

was different.



After | started high school, | realized that not only was | different in the eyes of my
fellow students who were members of the dominant race, but | was aso different in the eyes of
my fellow African-American students. Asaresult of “tracking” in high school, | was assigned
to the College Prep Curriculum; while | did want to go to college some day, | did not know that |
would always be one of two or three students of color in each class and would be labeled as
someone “who was trying to be White” by my fellow Black students. Clearly, race wasa
startling reality throughout my school years. From my perspective, there was no such thing as a
colorblind educational experience.

When | started college at Georgia Ingtitute of Technology in 1978, the experience of
loneliness and isolation was even more overwhelming than it had been in high school. Georgia
Tech, at that time, had very few minority students and even fewer Black students and wasiill-
prepared to provide a supporting social climate for Black students. Asaresult of the efforts of
students of color who were enrolled during my tenure at Tech, the administration responded by
establishing the Office of Minority Affairs with the express purpose of addressing the needs of
students of color. Also, Black students united and formed the Georgia Tech African American
Alliance (GTAAA) with the express purpose of providing avoice for African American students
and allowing them to enter into an ongoing dialogue with the administration. The lack of a
racially supporting socia climate at Georgia Tech impacted my academic success and lead to my
decision to transfer from the institution.

By the time | entered Graduate Business School at Georgia State University, | was
prepared for another lonely, isolated educational experience. | had expected this experience to
be easier than undergraduate school had been because | would be a commuter, and | now viewed

the world through "realistic" eyes. | expected to be treated differently because of my race. | had



this expectation because even though Georgia State University is an urban university with
significant minority representation, | realized that representation did not equate to acceptance. |
recall the experience of planning a group project; the group | was assigned to decided to meet off
campus at one of our member’s home, but there was no consideration of holding the meeting at
my home after everyone found out that | lived in what they apparently envisioned as a* Black”
neighborhood. It was decided instead that we would meet in a group member’s home who lived
in the Buckhead area of Atlanta. Interestingly enough, my home was larger and would have
been much more comfortable.

After graduate business school, | decided to go to law school with the intent of placing
myself in a position to make a difference and to address the many injustices in our society which
were being perpetuated because of perceived racia differences. | knew from firsthand
experience that Black people were treated differently in our society. | wanted to bein aposition
to effect change.

Unfortunately, | found law school to be the most negative educational experience of all
with regardsto race. Very rarely was race put forward as a potential explanation for the outcome
in cases; as we examined cases for the holding and the rule of law, we did not look at the racial
dynamics of the jury and the courtroom itself. We almost never considered the race of the judge
and this important factor in regards to sentencing. Yet, | knew that the law was not colorblind,
and | did not understand why race was ignored in legal education. There seemed to be a
conspiracy of suppression through silence.

My experiences with race in education combined with the view of race passed on to me
from my parents have helped to shape who | am and how | view race. For my mother and father,

the world was very much Black and White. My father told me about his experience in the Army



as he served in a segregated unit during World War 11.  He and my mother recounted numerous
stories to me of experiences that they had firsthand with the Ku Klux Klan. For example, my
mother told me about the abuse the Ku Klux Klan inflicted on my grandfather because they
thought he had married a White women; apparently, my mother’ s stepmother would “pass’ (as
White) each time she went downtown in Columbus, Georgia, so she could sit at the front of the
bus and be treated like a“lady”. Thus, for my mother and father, race was a very real
phenomenon.

The experiences of my parents combined with my own experiences, which started in my
early school years, have led me to conclude that racism is a permanent fixture in the American
landscape.

Background of The Problem

The complex nature of our society dictates that professionals continue to learn in order to
remain abreast of the ever-changing knowledge in their field of expertise. Members of the
professions make up more than 25% of the workforce and are the primary decision makers for
the major institutions and organizations in American society (Cervero, 1988; Merriam and
Cunningham, 1989). The special recognition given to members of the professionsis aresult of
leadership roles derived from their technical knowledge and skills. The American public relies
heavily on professionals to provide crucial services that are necessary to survivein today’s
global economy.

Cervero (1989) maintains that because the public relies on professionals for crucial
services, these professionals have a significant amount of control over the lives of peoplein our
society. He advances three differing viewpoints — functionalist, conflict, and critical —to explain

the relationship between society and the professions (Cervero, 1989). The functionalist approach



stresses the value of professional activity for the maintenance of an orderly society. The key
concept in this approach is expertise; there is a consensus over what the elements of good
practice arein agiven profession. Continuing professional educators ssmply must help
practitioners keep up-to-date and correct existing deficienciesin the field. The conflict approach
argues that the professions are in conflict with other groupsin society for power, status, and
money. The key concept in this approach is power. The importance of professionalsin society
does not come from their expertise and technical knowledge but, isinstead, derived from their
power to prescribe what people need. In this approach, continuing professional educators are
called upon to be advocates for the professions (Cervero, 1989).

Lastly, Cervero advances the critical viewpoint, in which professionals construct the
problem from the situation as opposed to seeing well-defined problems. The key concept in this
approach is dialectic. Problem setting as opposed to problem solving is the key to professional
practice. The purpose of continuing professional education isto help professionals understand
the ethical, political, and technical dimensions of their work (Cervero, 1989). Thus, educators
efforts help practitioners analyze the technical and ethical choices that they make in their
professions.

The critical viewpoint is especialy relevant to continuing professional education for
lawyersin Georgia. In order to confront the evils of racial bigotry effectively in the justice
system, lawyers must understand how race is played out in the courtroom and in day-to-day
practice. They must understand the relevance of race to the successful practice of law. Lawyers
are called upon to breathe life into our constitutional form of government. Mandatory continuing

professional education isintended to protect the interest of clients as well as those of the public



at large (Cervero, 1988; Cervero & Scanlon, 1985). The statisticsindicate that the interests of
people of color are not adequately served by lawyersin our criminal justice system.
Racism in the Criminal Justice System
Almost all problems related to criminal justice issues in the United States today involve
issues of race and ethnicity. Consider the following national statistical data (Walker, Spohn, and
Delone, 2000):

e Half of all the prisonersin the United States (49.4 % in 1996) are Black, despite the fact
that Black people represent only 12% of the United States' population. Even more
alarming, the incarceration rate for Black men is seven times the rate for White men
(3,250 per 100,000 compared with 461 per 100,000).

e Black people account for 13% of all regular drug users, but account for 55% of those
convicted for drug possession and 74% of those imprisoned for drug possession (The
Report of the National Criminal Justice Commission, 2002).

e Hispanics comprised 17.5% of all prisonersin 1996, up from only 10.9% in 1985.

e About 40% of the people currently on death row are Black, and 53% of all the people
executed since 1930 were Black.

The statistics for the state of Georgia indicate that the problem depicted in the above national
datais very much areality for the state’s criminal justice system:

e Theincarceration rate for Blacksin the state is 2,149 per 100,000 population, while the
incarceration rate for Whitesin the state is 519 per 100,000 population. Blacks are

incarcerated at arate of 4.14 times that of Whites (The Sentencing Project, 2004).



e Ninety percent of Georgia s death row cases involved White victims, even though 65% of
the victims in Georgia s homicides are Blacks (Southern Center for Human Rights,
2004).

e A study of the Chattahooche Judicial Circuit in the state of Georgia from 1973 to 1990
showed that prosecutors often met with victims' families to discuss whether to seek the
death penalty when the victims were White, but they failed to meet with Black families,
even though the majority of homicidesin that region involved Black victims (Bright,
1995).

e Thedigtrict attorney in each Georgia county has sole discretion over when to pursue a
death sentence. This means that where a crime is committed in Georgia can be as
significant as the type of crime committed in determining who lives and who dies. Inthe
metro-Atlanta area, a person is more likely to be sentenced to death if the murder occurs
in a suburban county such as Cobb or Douglas, rather than in the urban counties of
DeKalb and Fulton. This means that someone who commits a murder on Paces Ferry
Road in Cobb County is much more likely to get the death penalty than if he or she were
on the same road just across the Chattahoochee River in Fulton County (The Criminal
Justice Coordinating Committee, 2002).

Race and Jury Trials. The O.J. Simpson verdict fueled many discussions about the
importance of race in jury trials. Many people concluded that O.J.’ s race was the deciding factor
for jurors. Thefinal jury in O. J. Simpson’s criminal trial was comprised of nine Blacks, one
Hispanic, and two Whites. By contrast, the final jury O. J. Simpson’s civil trial was comprised

of eight Whites, one Hispanic, one person of Middle Eastern descent, one Black, and one person



who identified as being of Asian/Black descent (University of Missouri-Kansas City, School of
Law, 2000).

New York Times columnist Maureen Dowd asserted that “Mr. Simpson’sjury in the
criminal trial had plenty of evidence, but made a decision based on race” (Dowd, 1996). The
seemingly incongruous verdict against Simpson in the civil wrongful death lawsuit brought by
the families of Nicole Brown and Ronald Goldman, rendered by a predominantly White jury,
seemed to confirm that the racial composition of the jury was the deciding factor (Markowitz &
Jones-Brown, 1998). Leonard Pitts, a columnist for the Miami Herald, wrote that he has heard
many White people express hurt by the contention that their skin color might buy them leniency
in the criminal justice system. Pitts explained that White people did not argue with the influence
of wealth on the outcome of criminal cases, however, he observed that most White people had a
problem accepting the proposition that their Whiteness bought them leniency in our criminal
justice system. Many White people, according to Pitts, demand proof that they are privileged
because of their skin color. Pitts likened such a demand as proof that fireis hot. Pitts noted that
“White people often rightly complain that for too many Blacks, everything is about race, aways.
But they fail to grasp the corollary truth that for too many Whites, nothing is about race, ever”
(Pitts, 2002).

Markowitz and Jones-Brown (1998) examined whether the racial composition of juries
affects the verdicts they reached. Their study entailed an analysis of the relationship between the
racial makeup of countieswithin New Y ork State and acquittal ratesin those counties over the
ten year period from 1986 to 1995. Their study found a close relationship between racia
demography and jury behavior. Markowitz and Jones-Brown (1998) theorized that juries with

significant Black and Hispanic representation acquit more than White juries because non-White



and White jurors view evidence through different lenses. Jurors are not blank slates whose
minds are waiting to be filled with trial facts. Jurors come with an array of preconceptions about
the world in which they live. Black and Hispanic experiences with racism and their distrust of
police may well lead them to be more suspicious of the prosecution’s case. Similarly, White
jurors may fall back on stereotyping when information about individuals is incompl ete or
ambiguous. White jurors with such stereotypes may be more inclined to judge Black defendants
negatively. Black jurors, normally having dealt with the full gamut of people within their own
race, are able to make more discerning judgments.

Race and Sentencing. Similarly, race is also asignificant factor in sentencing in criminal
cases. Inastudy entitled “ And Justice for Some”, sponsored in part by the United States Justice
Department, researchers reported that Black and Hispanic offenders receive harsher treatment
than White offenders with similar records at every step of the justice system (United States
Justice Department, 2000).

Dozens of studies have been conducted to investigate race and sentence severity.
Admittedly, these studies have failed to produce uniform findings of racial discrimination in
sentencing. However, many experts have asserted that this is because discrimination against
racial minoritiesin sentencing is not universal, but is confined to certain types of cases, settings,
and defendants. Walker, Spohn, and Delone (2000), have asserted that sentencing decisions
throughout the 1990s reflected contextual discrimination. For example, judges in many
jurisdictions continue to impose harsher sentences on racial minorities who murder or rape
Whites and more lenient sentences on racial minorities who victimize members of their own
racial or ethnic group. Judges in some jurisdictions continue to impose racially-based sentences

in less serious cases, in such “borderline cases’, racial minorities get prison while White



offenders get probation. In jurisdictions with sentencing guidelines, judges depart from the
prescriptive sentence less often when the offender is Black or Hispanic than when the offender is
White. Judges, in other words, continue to take race into account, either explicitly or implicitly,
when determining appropriate sentences (Walker, Spohn, and Delone, 2000).

The Need for Anti-Racist Education in Continuing L egal Education

Despite the research data and current statistics which overwhelmingly point to the fact
that the American criminal justice system is highly discriminatory, law students are rarely
exposed to this redlity in their training and education, nor are practicing lawyers made aware of
thisreality in their mandatory continuing legal education. My review of the CLE offerings
through the Institute of Continuing Legal Education (ICLE) in Georgiafor the last year reveals
that there were no race-related offerings available for the Bar membership.

Thisis significant because ICLE is the predominant provider of CLE in the state of
Georgia. ICLE isseemingly the provider of choice for the Bar because offerings through ICLE
result in automatic posting to each Bar member’ s continuing legal education transcript, while
other providers' offerings require additional paperwork in order to post to the transcript.
Therefore, most Bar members opt to take courses through ICLE in order to avoid the hassle of
the additional paperwork. Organizations such asthe National Bar Association, the historically
Black national bar association, and the Gate City Bar Association, the Atlanta area Black bar
association, have offered some CLE in the past that has addressed the presence of racismin the
criminal justice system and the profession. However, such offerings have not been widely
marketed and made availabl e to the entire membership of the Bar. Similarly, some of the Black

law firms offer in-house CLE that addresses the presence of racism in the criminal justice system
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and the profession, however, such offerings are intended for their in-house attorneys and are not
typically made available to the entire membership of the Bar.

In the state of Georgia, al active members of the bar are required to engagein a
minimum of twelve hours of actual instruction in approved continuing legal education (CLE)
programs each year (State Bar of Georgia, 2002). At least one of these hours must be in the area
of legal ethics, and at least one hour must be in the area of professionalism. Trial lawyers must
complete at least three hoursin the area of trial practice. Inthe year of admission or in the next
calendar year, a newly admitted bar member must attend, a practice orientation (currently called
“Bridge-the-Gap”) program and an additional 6-hour course (State Bar of Georgia, 2002). An
attorney who fails to comply with the Continuing Legal Education (CLE) requirements faces
suspension by the Supreme Court of Georgia (the State Bar of Georgiais an “Integrated” bar; as
such, it is controlled by the judiciary and not the state legislature). Thus, the providers of CLE
and the State Bar have the power to begin to raise awareness of the importance of race and law
through the inclusion of the topic in CLE programming.

My review of state bar CLE requirements throughout the United States indicated that the
state of Californiaisthe only state that includes bias awareness as a part of mandated CLE
requirements. Attorneysin Californiaare required to include at |east one hour in a program
related to the elimination of biasin the legal profession based on sex, color, race, religion,
ancestry, national origin, blindness or other physical disability, age and sexual orientation (State
Bar of California, 2002). On the other hand, the state of Georgia has not acknowledged the
existence of the problem in the legal profession.

A challenge to the planners of mandated continuing legal education in Georgiaisthe

inclusion of anti-racist education in continuing legal education programs. The challenge to
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plannersisto help Georgia attorneys understand that the entire context, ethical, political, and
technical, in which they practice asis advanced in Cervero’ s critical viewpoint (Cervero, 1989).
In order to meet this challenge, program planners must clearly articulate the relevance of raceto
the practice of law and assess the extent of the problem in the state of Georgia.
Statement of the Problem

Given the documented racial inequitiesin the judicial system with regard to convictions
and sentencing, it is evident that there is a need to address race in the continuing legal education
(CLE) requirementsin Georgia. The State Bar of Georgia has not officially acknowledged the
importance of race in jury decisions and judicial sentencing by imposing aracial awareness CLE
requirement or by expanding one of the current requirements such as ethics to include the issue
of race. Itisnot known whether or not the members of the State Bar of Georgia would support
such arequirement. Further, it is not known whether or not such support would be based on the
personal characteristics of the attorney. Critical race theory (CRT) suggests that support for such
race-related CLE requirements would be based on the race of the attorney. However, thereis
no empirical evidence to date that has tested this CRT assumption. Further, the rationale for
attorney support or lack of support for race-related CLE is not known.

Purpose of the Study

The purpose of this study was to determine Georgia attorneys perspectives on race, the
legal system, and their level of support for the inclusion of race-related topicsin continuing legal
education requirements. In order to accomplish this goal, the following research questions will
be addressed:

1. How do White attorneys view the role of race in the legal system?

2. How do Black attorneys view the role of race in the legal system?
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3. How do White attorneys view the efficacy of continuing legal education in addressing the
role of racein the legal system?
4. How do Black attorneys view the efficacy of continuing legal education in addressing the
role of racein the legal system?
Significance of the Study
The study has both theoretical and practical contributions to the field of adult education.
This study suggests that critical race theorists are right in their assertion that Black attorneys see
race differently because of their everyday lived experiences, and White attorneys view race
differently because of White privilege (Delgado, 2001); therefore, program planners must isolate
the individual voices of the groups in assessing the need for race-based programs. This study
provides CLE program planners with atool that can be used to isolate the voices of people of
color. This study supports the inclusion of anti-racist education in Georgia CLE requirements,
the end result would be attorneys who are equipped to identify and address racism in the legal
profession. At aminimum, this study provides empirical evidence of the need for such a
requirement.

The practical implication of the study rests with its potential to redefine the elements of
effective continuing legal education in Georgia. Through the use of the critical race theory
perspective, the study may serve to revolutionize the current approach of assessing CLE needs.
The results of the study suggest that program planners should intercede on behalf of oppressed
groups and offer courses and programs that are relevant to the profession asawhole. Program
planners should intercede even where dominant culture support is absent if such courses and
programs fit the criterion for justice and fairness in the profession. Additionally, in probing the

reasoning of bar members’ support of race-related CLE, this study provides CLE program
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planners with information that can be used in marketing to its participants. The study identified
obstacles that planners will have to overcome in reaching particularly oppressed groups. Finadly,
the study can be used as the catalyst to broaden CLE’ s purpose to include fighting racism in the

criminal justice system and in the practice of law.
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CHAPTER 2
REVIEW OF THE LITERATURE
Introduction

The purpose of this chapter isto review the literature most relevant to the study. The
chapter has nine sections. (1) Background and Origin of Continuing Professional Education,
(2) The Purpose of Continuing Professional Education, (3) Education for Attorneysin the State
of Georgia, (4) Background and Origin of Critical Race Theory, 5) Characteristics of Critical
Race Theory, 6) Background and Origin of White Privilege and Whiteness, 7) Characteristics of
White Privilege, 8) Anti-Racism Education, and 9) Implications of the Literature for the Present
Study.

Background and Origin of Continuing Professional Education

Cervero (1988) identified three approaches for defining a*“ profession”. The static
definitional approach involves developing a set of widespread, universal, and objective standards
against which the characteristics of an occupation seeking professionalization would be
measured. This approach was pioneered by Flexner (1915) who believed that “ certain objective
standards’ (1915, p. 902) could be formulated. Unsurprisingly, the problem with this approach
was an inability to achieve consensus of what standards should be adopted. Asaresult, this
approach is now considered outdated and is no longer used (Friedson, 1986).

Unlike the static approach (Cervero, 1988), the process approach does not embrace an
all-or-nothing style in defining a profession. The process approach views all occupations as

existing on a continuum of professionalization (Vollmer and Mills, 1966). The process approach
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assumes that occupations are capable of undergoing a process of becoming more or less
professional over time. Thereis no absolute point in this development process at which an
occupation may be said to have achieved perfect professionalism.  The continuum of
professionalization is not a one-way street; occupations can also undergo the process of
deprofessionalization. A number of authors have examined this possibility of
deprofessionalization for even the most professionalized occupations such as medicine (Haug,
1975) and law (Rothman, 1984). An important assumption that the process approach makesis
that there is no clear boundary that separates professions from other occupations (Vollmer and
Mills, 1966). Thisisan important notion for continuing professional educators because it means
that, “all occupations seeking the ideals of professionalization are worthy of sympathetic study”
(Houle 1980, p. 27). Thus, because professions can never reach the point of perfection, the
rationale is established for both constant improvement in a profession and continuing learning
(Cervero, 1988). The process approach also places an emphasis on understanding a given
profession in relationship to society. This emphasis results from the basic process premise that
asserts that the professions are necessary for the smooth and orderly functioning of our society.
However, the process approach has been duly criticized because it does not seek to

understand the professions in terms of their power positions in society; the process approach
does not address the resultant inequalities that are created by virtue of the existence of power
relationships. Thus, by failing to account for the processes by which professions gain and use
power and authority, this approach does not explain how occupations can come to be viewed as
more professionalized (Cervero, 1988).

The socio-economic approach assumes that there is no such thing as an ideal profession

and that no set of criteriais necessarily associated with it. In this approach, society becomes the
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sole determinant of which occupations should be granted the status and privileges of a profession
(Becker, 1962; Friedson, 1986). This approach recognizes that a profession is atitle of honor
and is highly valued by society (Becker, 1962). Thusin this approach, aprofessionis
determined by which occupationsin a specific society at a given historical time have achieved
professional status and privileges (Cervero, 1988).

Depending on whether one uses aliberal or conservative slant to interpret census
categories, there are currently, somewhere between 18 and 32 million professionalsin the United
States (Bureau of Labor Statistics, 2002). Thereis such awide range in this estimate because of
the difficulty in determining what constitutes a profession. According to the Second College
Edition of the American Heritage Dictionary (Berube, 1985), a professional is a person who
follows a profession or one who has an assured competence in a particular field or occupation.
This definition has a distinctive socio-economic slant. People are deemed to be professionals
solely because society has deemed them to be so; usually, because they have become affiliated
with an accredited profession recognized by society.

At present, each state is responsible for the regulation of the professions. States
recognize admission to a given profession through the use of designators such as “registered”,
“licensed”, and “ certified”. These designators are not interchangeable; each has a different
meaning that is based on perceived levels of expertise. For example, by allowing a person to use
the designator “registered”, the state makes no assurance about the person’s competence to
perform in the occupation. Asaresult, this professional designator isonly utilized when the
threat to the public health, safety, or welfare from the use of a particular service is deemed to be
minimal (Shimberg, 1982). By contrast, the United States' Department of Health, Education and

Welfare defined licensing as:
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The process by which an agency of government grants permission to an
individual to engage in a given occupation upon finding that the applicant
has attained the minimal degree of competency necessary to ensure that
the public health, safety, and welfare will be reasonably well protected.
(Shimberg, 1982, p. 15).
Prerequisites usually required before an applicant is allowed to take a licensing examination
include education, experience, minimum age, state residency, and evidence of good moral
character. Examples of individualstypically classified as licensed include, lawyers, accountants,
and physicians.

Typically, certification indicates a higher level of competency (Shimberg, 1982). To be
certified to practice a particular profession means that the state has granted the authority for a
licensed individual to publicly assert their mastery of a profession as measured by state
established qualifications. Accounting is an example of a profession in which both licensed and
certified professionals are granted professional status. Licensed persons can work as
accountants, but only those who have gone beyond the minimum competencies demanded of
licensing to meet the states’ standards of mastery are privileged to use the title of “Certified
Public Accountant” (AICPA and NASBA, 1998). Unlike the profession of accounting, the
profession of law does not have both licensed and certified designators; each state grants a
license to applicants after proof of having graduated from an accredited law school and having

passed an extensive competency examination.
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The Purpose of Continuing Professional Education

Cervero (1988) has noted that once a profession is established, it seeks to maintain its
professional status by encouraging it members to stay abreast of changesin thefield. In many
professions, this recommendation has become law. For example, in the practice of law, the State
Bar of Georgia mandates that professionals engaged in the practice of law must continue their
education even after becoming alicensed attorney.

There are several reasons advanced in support of the concept on mandatory continuing
professional education. First, professions like mandatory continuing professional education
because their members like it and support it. Members embrace it because they recognize that
the perception of continued competence is necessary in order to maintain the public’s positive
opinion and confidence. In order to maintain this perception, most professionals would rather
engage in continuing education activities instead of having to undergo periodic reexamination for
license renewal or specialty re-certification (Darkenwald and Merriam, 1982). Secondly,
professionals like continuing professional education because it helps to elevate the status and
raise the prestige of the profession in society. For example, while the state government controls
the reexamination process, the profession itself controls continuing professional education
activities. This places members of the profession in ongoing contact with other members and
gives them an opportunity to appear publicly supportive of their constituents' responsibility to
the public good, and it gives the profession an opportunity to generate income through the
assessment of fees for continuing professional education activities.

Individual professionals support continuing professional education in many cases.
Mandatory continuing professional education givesindividual professionals the needed

justification to take valuable time away from work in order to engage in continuing professional
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education activities. Even though thereislittle empirical evidence supporting the success of
continuing professional education in improving professional competence (Queeney and English,
1994, Streer et.al., 1995), state government and professional organizations routinely make the
argument that continuing professional education will improve occupational proficiency. Thus, a
professional who has adesire to improve his or her professional competence is empowered by
the state’ s mandate for continuing professional education especially when time and monetary
resources are limited.

The general public’s support for continuing professional education is aresult of an
increasing demand for more professional accountability. Mandatory continuing professional
education represents a quantifiable technique that the state can use to help professionals reassure
the public that professional practitioners have the latest technical knowledge regarding the
practice of their professions. Also, mandatory continuing professional education seemingly
provides a means of quality assurance without any additional cost to the public. However, these
reasons for public support are based on erroneous assumptions. Aswas previously pointed out,
thereislittle evidence to support the belief that continuing professional education will improve
performance (Holt, Streer, and Clark, 1992; Streer et al., 1995) and continuing professional
education costs incurred by professionals in the practice of their professions are almost always
passed on to consumers (Cervero, 1988; Nowlen, 1988; Shimberg, 1982).

Education for Attorneysin the State of Georgia

In 1883, asmall group of lawyers established the Georgia Bar Association. This new
professional organization proved beneficial to its members, but, since membership was not
required of all Georgialawyers, it lacked power. The voluntary nature of this association of

Georgialawyers meant that it lacked the necessary power to address the significant needs of the
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profession such as imposing uniform discipline throughout the state and the passage of important

legidation (State Bar of Georgia, 2002).

By 1925, atrend toward unification became evident in state bars across the country,
including the Georgia Bar Association, which would struggle for conversion over the next 40
years, enlisting the aid and support of many of Georgia s most prominent legal minds. The bill
to create an integrated bar was finally passed by the Georgia House and Senate in 1963, a move
motivated primarily by the concept of regulated self-discipline. “The capstone of the State Bar”,
said 1964-65 bar president, Hugh M. Dorsey, Jr., “is the power of self-discipline which has been
sought so long and is needed so badly. For thefirst time, all of us can and will be held to answer
to the public for the conduct and character of our profession and here we must not, and cannot

fail” (State Bar of Georgia, 2002).

Today, the State Bar of Georgia Rules and Regulations, found in the Handbook of the
Sate Bar of Georgia (2004), serve as a guide for bar members, officers and staff. According to
the Handbook, the State Bar exists “to foster among the members of the Bar of this state the
principles of duty and service to the public; to improve the administration of justice; and to
advance the science of law” (State Bar of Georgia, 2002). All persons authorized to practice law
in this state are required to be members. The State Bar of Georgia has strict codes of ethics and
discipline that are enforced by the Supreme Court of Georgia through the State Bar Office of the
General Counsel. Through membership dues and other contributions, the State Bar of Georgiais
able to maintain programs that mutually benefit its members and the general public.

In the state of Georgia, al active members of the bar are required to engagein a
minimum of twelve hours of actual instruction in approved continuing legal education (CLE)

programs each calendar year. At least one of these hours must be in the area of legal ethics and

21



at least one hour must be in an activity approved by the Chief Justice’s Commission on
Professionalism in the area of professionalism. Tria lawyers must complete at |least three hours
inthe area of trial practice. Inthe year of admission or in the next calendar year, a newly
admitted bar member must attend the Bridge-the-Gap program and an additional 6 hour course
(State Bar of Georgia, 2002). An attorney who fails to comply with the CLE requirements faces
suspension by the Supreme Court of Georgia. Nevertheless, the State Bar of Georgia does not
require continuing legal education hoursin race and criminal justice or bias awareness. As such,
it can be concluded that the bar administrators have deemed race to be unimportant to the
practice of law in Georgia. Of the hundreds of CLE offerings across the state of Georgia during
the 2001-2002 year, not a single offering addressed the issue of race and the law. Thisis
somewhat surprising given the increasing number of statistics which indicate the presence of
discrimination, across the board, in America s criminal justice system and in the American
courtroom. The Institute for Continuing Legal Education (ICLE), the primary provider of CLE
in Georgia, and the State Bar have the power to at least begin to raise awareness of the issue
within the legal community in Georgia through the inclusion of the topic in its programming.
However, ICLE and the State Bar have declined to do so. The State Bar has mandated
“remedial” continuing legal education requirementsin the past when it has deemed them to be
appropriate. For example, the State Bar mandated that all active members of the Georgia Bar
had to engage in training in Alternative Dispute Resolution as a means to raise Bar members
awareness of this alternative and to bring attention to the increasing court backlog problem in the
state.

The Georgia Bar has not been alonein its reluctance to ingtitute aracial awareness

component to its mandated continuing legal education requirements. A review of other states
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indicates that, to date, only one state has promulgated rules mandating requirementsin this area.
California’ s minimum continuing legal education requirements, section 2.1.3 reads as follows:
At least one [hour] shall relate to elimination of biasin the legal
profession based on any of, but not limited to the following
characteristics. sex, color, race, religion, ancestry, nationa
origin, blindness or other physical disability, age, and sexua

orientation (State Bar of California, 2002).

Even so, California provides that instruction in the area of bias elimination may be a portion of a
substantive law education activity. This means that the Bar leaves it up the attorney as to how
this requirement will be fulfilled and does not mandate the nature of continuing legal educational
requirementsin thisarea. Nevertheless, the fact that California has included bias elimination in
its official requirements for continuing legal education in Californiaindicates that the state
recognizes bias in the profession as a serious problem that must be addressed with an ongoing
educational requirement. Thisis not a one-time requirement as was the case in Georgia when the
Bar mandated continuing legal education in Alternative Dispute Resolution. California’s
approach indicates that the state bar recognizes that bias and discrimination are systemic and
ingtitutionalized. On the other hand, the state of Georgia has not acknowledged the existence of
the problem in the legal profession. Thisis evident in the lack of race-specific topics among the
listing of continuing legal education seminars aswell asin the refusal to impose the requirements
on the bar membership at large. Critical race theory and critical White studies may hold the key
in understanding the actions of the State Bar of Georgiain its decision to not impose this

requirement in the state.
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Background and Origin of Critical Race Theory

Critical race theory hasitsoriginsin critical legal studies (CLS). Critical legal studiesis
an academic discipline that challenges and overturns accepted norms and standards in legal
theory and practice. Proponents of CLS believe that logic and structure attributed to the law
grow out of the power relationshipsin society. The law exists to support the interests of the
party or classthat formsit and is merely a collection of beliefs and prejudices that legitimize the
injustices of society. The wealthy and powerful use the law as an instrument for oppression in
order to maintain their placein society. CLS positsthat the law is politics and it is not neutral or
valuefree. Critical lega studies officially began to flourish in the 1970’ s as more and more
Republican legal scholars were tapped during the Reagan Republican erafor federal judge
appointments; the more “liberal” scholars were left behind in academe (Gordon, 1990). Among
noted CL S theorists are Roberto Unger (1986), Robert Gordon (1987), Morton Horwitz (1994),
Duncan Kennedy (1998), and Catharine MacKinnon (2003). These “liberal” scholars believed
that the system of law reflected the privilege subjectivity of those in power (Gordon, 1990).
These scholars planted the seeds for critical legal studies.

Critical legal studies draw from such diverse fields as socia theory, political philosophy,
economics and literary theory. Critical race theorists departed from critical legal studies (CLS)
because of CLS undue emphasis on politics and economicsin its analysis and its failure to
include race. Most of the scholars of color who were originally a part of the CLS movement felt
that their voices were not being heard; most of the early leadersin critical legal studies were
White men who did not provide a platform for the inclusion of race. Thus, most of the scholars

of color departed and planted the seeds for critical race theory (Delgado, 1995).
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Critical race theory begins with the notion that racism is“normal, not aberrant in
American Society” (Delgado, 1995b, p. xiv), and because it is so enmeshed in the fabric of the
United States' social order, it appears both normal and natural to people in this society (Delgado,
1995). Derrick Bell, aBlack man, and Alan Freeman, a White man, (Delgado, 1995) were the
earliest writersin critical race theory. Both of these men were distressed over the extremely
slow pace of racia reform in the United States. Scholars such as these generally agreed at the
time that new approaches were needed and that the civil rights movement of the 1960’ s had
indeed stalled. Thus, critical race theory evolved as a response to the stalled progress of
traditional civil rights litigation. Critical race theory, as aform of oppositional scholarship,
challenges the experiences of Whites as the normative standard and grounds its conceptual
framework in the experiences of people of color (Delgado, 1995).

Derrick Bell was the first Black person on the faculty of Harvard’s law school. Bell
lobbied continuously for increased minority presence on the Harvard law faculty— but to no
avail. Eventually, he took aleave of absencein protest and vowed not to return until such blatant
discrimination was corrected at Harvard. He eventually resigned his tenured position over this
issue. While at Harvard, he devel oped and regularly taught a course that is now considered to
have been one of the seeds of critical race theory. Histwo early books-And we Are Not Saved:
The Elusive Quest for Racial Justice (Basic Books, 1987) and Faces at the Bottom of the Well:
The Permanence of Racism (Basic Books, 1992)—are considered to have been seminal worksin
critical race theory. In hisbooks, Bell uses metaphorical tales and allegories to make his points
with regard to the existence and importance of race in our society. He engages in conversations
with afictitious Black female lawyer, Geneva Crenshaw. Bell arguesin hisbooks that racismis

a permanent fixture in America, and as such, it does not make sense to pass laws designed to
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“eliminate” it. He contends that the objective of those in power who pass such laws is not to
eliminate racism but to maintain the status quo. He cautions us to always look to the real
underlying motivation in the promulgation of such laws. For example, he contends that the Civil
Rights Act of 1964 was a political move designed to protect the economic interests of thosein
power from the continuing social unrest climate of the 1960's. He points out that the primary
beneficiaries of anti-discrimination laws have been White women and not people of color. For
example, although the policy of affirmative action is under attack throughout the nation, it isa
policy that also has benefited Whites (Bell, 1992). A closelook at the statistics indicates that the
major beneficiaries of affirmative action hiring policies have been White women (Guy-Sheftall,
1993). Thelogic of thisargument is that many of these women earn incomes that support
households in which other Whites live-men, women, and children. Thus, White women’s ability
to secure employment ultimately benefits Whites in general.
Characteristics of Critical Race Theory

Critical race theorists consider race up close and personal; narratives are used to provide
the stories that bring some understanding of the unstated assumptions of privilege. Thus, the
experience of racial oppression has important aspects for developing a critical race theory
analytical standpoint. The primary reason that stories or narratives are so important among
critical race theoristsis that they add necessary contextual contours to the seeming objectivity of
positivist perspectives (Ladson-Billings, 1998). These stories provide the necessary context for
understanding, feeling, and interpreting racial experiences. The typical ahistorical and
acontextual nature of much of law tends to mute the voice of the oppressed (Delgado, 1990).
Therefore, much of the critical race theory scholarship has focused on the role of “voice” in

bringing additional power to the legal discourses of racial justice. Delgado (1990) argues that
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people of color speak with experiential knowledge about the fact American society is deeply
racialy structured. This structure gives their stories a common framework warranting the term
“voice” (Delgado, 1990). According to Delgado (1989), the use of voice or “naming your
reality” through the use of narrative stories, alows critical race theorists to infuse the viewpoints
of the racially oppressed into their efforts to reconstruct a society burdened by racial hegemony
(Barnes, 1990). Delgado (1989) suggests that there are at least three reasons for “naming one's
own redlity” inlegal discourse: (a) much of “reality” issocially constructed, (b) stories provide
members of out-groups a vehicle for psychic self-preservation, and (c) the exchange of stories
from teller to listener can help overcome ethnocentrism and the dysconscious (King, 1992) drive
or need to view the world in one way.

Critical race theory recognizes that racismis endemic to American life. Thusthe
guestion is not so much how or whether racial discrimination can be eliminated while
maintaining the integrity of other interests implicated in the status quo such as federalism,
privacy, traditional values, or established property interests. Rather, we should ask how these
traditional interests and values serve as vessels of racial subordination (Delgado, 2001).

Critical race theory insists on a critique of liberalism (Ladson-Billing, 1998). Crenshaw
(1988) argues that the liberal perspective of the “civil rights crusade as along, slow, but always
upward pull” (p. 1334) isflawed because it fails to understand the limits of the current legal
paradigm to serve as a catalyst for social change because of its emphasis on incrementalism.
Critical race theory argues that racism requires sweeping changes, but that liberalism has no
mechanism for such change. Instead liberal legal practices support the painstakingly slow

process of arguing legal precedents to gain citizen rights for people of color (Delgado, 2001).
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Critical race theory challenges ahistoricism and insists on a contextual and historical
anaysis of thelaw. Critical race theory insists on recognition of the experiential knowledge or
people of color and our communities of origin in analyzing law and society.

There is no canonical set of doctrines or methodologies to which critical race theory
scholars all seem to subscribe. But the literature suggest that these scholars are unified by two
common interests. (a) understanding how a “regime of White supremacy and its subordination
or people of color have been created and maintained in America’ (Crenshaw, Gotanda, Peller, &
Thomas, 1995, p. xiii), and (b) changing the bond that exists between law and racial power in
United States. Critical race theory has matured to include gay-lesbian issues and inter-group
racia relations. Thisisevident by the inclusion of these topicsin Delgado’s recent edition of
Critical Race Theory: The Cutting Edge (Delgado, 2001).

In summary, five themes seem to be common in the literature on critical race theory.
First and foremost is the theme that racism is ordinary and not aberrational; it is a part of
America ssocia fabric. Secondly isthe theme of interest convergence; this means that the
interests of White elites (a material interest) and the interests of the working-class (a psychically
defined interest) are both advanced by the presence of racism; thus, there is very little motivation
to eradicateit. Thirdly, the socia construction thesisis prevalent in the critical race literature.
This theme contends that race and races are the products of social thought and relations. Raceis
held not to be a fixed, inherent, and an objective construct. This theme commonly points to the
lack of abiological or genetic reality in the definition of race. Race is considered to be nothing
more than a socia category that the dominant culture has invented and manipulates. Thistheme
addresses the way in which society racializes different minority groups at different times based

on aresponse to the changing needs of society. For example, the labor market may motivate
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society to shift its attention away from Black people to Mexican or Japanese agriculture workers.
Usually associated with this theme in the literature is the notion of intersectionality and anti-
essentialism which points to the reality that no person has a single unitary identity. For example,
a Black person may be Jewish or gay and a White feminist may be Jewish. Lastly, the theme of
voice and the notion that the voice of people of color is essential to the dialogue on race. This
notion maintains that racialized minorities share acommon history of oppression and may be
able to communicate matters of racism to White people that they would otherwise not know
(Delgado, 2001).
Background and Origin of the Concept of White Privilege and Whiteness

White privilege hasits historical originsin the institution of slavery. Early Colonial
landowning legislators decided to codify slavery with laws that became known as the “ Slave
Codes’ and to equate “dlave” with “Negro”. Prior to 1680 servantsin the colonial world could
be of African or English decent. Servants were protected to some extent by the English poor
laws. The Slave Codes enacted from 1680 through 1705, legalized chattel slavery (the child of
an enslaved woman would be endlaved for alifetime) and severely restricted the rights of free
Africans. These Codes institutionalized the world’ sfirst system of racialized slavery because
they equated “slave” with “Negro”. The Codes a so established the rights and restrictions for
servants. Intime, servant came to mean “White” ; servant replaced English, Christian or Wench
to refer to poor or indentured Europeans. As the Codes tightened the legal noose around the
neck of enslaved Africans, they also loosened the legal bonds of English indentured servants.
English or White servants were granted specific forms of privilege or preferential treatment
which was specifically denied to slaves or Negroes. For example, the Codes stipulated that

servants could challenge unjust behavior on the part of their masters in the courts; servants, both
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men and women, were entitled to specific freedom dues, paid in tobacco, the legal tender of the
colony, when their term of servitude was over. Servants could get asmall plot of land, provided
they promised to guard the frontiers. Poor White males were offered the first paid jobsin the
colony—as bounty hunters on the slave patrols. They were paid bounties for every slave that they
caught (Allen, 1997).

All of the aforementioned privileges were specified as being available only to White
people. If any poor Whites were found to have acted in solidarity with any Africans, they were
physically branded, and their privileges were taken away. This practice made the term “White”
become synonymous with “privilege” in Colonial law (Allen, 1997). Thus the word “White”
became a political term which was specifically created by colonial rulersto prevent oppressed
people from different continents from uniting in response to their shared conditions and
confronting their common oppressors.

Initially, White Jews were not recipients of the benefits of White privilege. However, it
did not take American Jews long to realize that they could “pass’ as White and become the
recipients of White privilege. Because these White Jews were granted rel ative access to
resources that were not accessible to those who did not have White skin, they have been ableto
acquire dominance and power within Jewish communities both in Isragl and the Diaspora. This
White privilege has enabled White Jews to reproduce their own Ashkenazi/Eastern European,
White-skinned image as the authentic Jewish identity in questions of belonging and membership
within the worldwide Jewish community. This echoes the reality that race isnot a*“science”, but
isin fact, asocial construct created by the dominant culture to maintain its position of privilege.
There are no genetic characteristics that are possessed by all Black Americans but not by White

Americans, similarly, there are no gene clusters or single gene which is held in common by
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White Americans but not in non-White Americans. The data compiled by scientists demonstrate,
contrary to popular belief, that there is greater genetic variation within the populations typically
labeled as African-American and White than between these two groups (Lopez, 1995).
Biological raceisanillusion that has been used to cloud the true nature of race as a social
construct. Asamatter of fact, it can be argued that the system of racial classification in place
today results not from the desire of multiracial persons to identify with a particular racial group,
but rather from the statutory and case law developed over more than 200 years of legal history in
this country (Ferrante, J. and Brown, Jr., P., 1998). Omi and Winant (2002) have noted that
because race isasocial construct, discussions concerning race are necessarily political and that
race is linked to the evolution of hegemony in our society. These attempts to define race and to
maintain the illusion of biological race were motivated by the need to protect White privilege.
Characteristics of White Privilege

White privilege is the package of benefits granted to people in our society who have
White skin (Wildman and Davis, 1996). This package of privileges that White people have been
granted allows them free pass to certain aspects of our society that are not easily available to
people of color. Privilege has several elements. First, the characteristics of the privileged group
define the norms of society; these characteristics become societal benchmarks against which all
other groups are measured. Second, members of the privileged groups can rely on their privilege
and avoid objecting to oppression. Thus, because of these reasons, it is almost impossible for the
holders of privilege to seeit as privilege (Wildman & Davis, 1996).

In one of the most popular essays on White privilege, Mclntosh (1996) describes several
of these privileges as she attempts to unravel the web of White privilege. According to Mclntosh

(1996), Whites are taught not to recognize White privilege just as males are taught not to
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recognize male privilege. Mclntosh enumerates some 46 privileges that Whites take advantage
of each day that people of color cannot take for granted. These privileges include (Mclntosh,
1996):
1. | can,if | wish, arrange to be in the company of people of my race most of the time.
2. | canturn on the television or open to the front page of paper and see people of my
race widely represented.
3. Whether | use checks, credit card, or cash, | can count on my skin color not to work
against the appearance of financial reliability.
4. | am never asked to speak for al the people of my racial group.
5. If atraffic cops pulls me over or if the IRS audits my tax return, | can be sure |
haven’t been singled out because of my race.
6. | can worry about racism without being seen as self-interested or self-seeking.
7. 1f my day, week, or year isgoing badly, | need not ask of each negative episode or
situation whether it has racial overtones.
8. | can belate to a meeting without having the lateness reflect on my race.
9. If I havelow credibility as aleader, | can be sure that my race is not the problem.
10. | can expect figurative language and imagery in all of the artsto testify to experiences
of my race.
According to Mclntosh, her skin color was an asset for any move that she wanted to make
(Mclntosh, 1996). She contends that she received daily signals and indications that she and other
White people counted and that others were simply not trying hard enough (Mclntosh, 1996).
Whiteness is not a monolith, rather, as with the African-American category, it is socially

constructed. Whiteness is understood in relation to other people (Denevi, 2001)
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—primarily Black people. American culture has sustained Whiteness as the norm along with
White superiority. Whiteness must be understood as a system of ideology that has privileged
some and excluded others (Denevi, 2001). Frankenburg (1993) examined the meaning of
Whiteness and race for White women. She found Whiteness to be a complex concept of racism
with multiple layers. She maintained that Whiteness, in addition to class and gender, is
constructed along with other racial and cultural indicators. She argued that the term “Whiteness’
“signals the production and reproduction of dominance rather than subordination, normativity
rather than marginality, and privilege rather than disadvantage.” (Frankenburg, 1993, pp. 236-
237). Frankenburg' s research showed that the construction of cultural and ethnic (White)
identities are forged by racism, race, class, gender, power, privilege, domination, history, and the
particular needs and goals of the individual. Some White women, according to Frankenburg
(1993), see themselvesfirst asracial beings.

Frankenburg’' s definition of Whiteness has three dimensions. First, Whitenessisa
location of structural advantage and of race privilege. Secondly, it is the position from which
White people look at themselves and the world. Whiteness is the lens through which White
people view theworld. Lastly, Whitenessis placed in the position of the norm; thus, it has not
been necessary to look at Whiteness (Frankenburg, 1993).

Jensen (1998) describes White privilege as follows:

When | seek admission to a university, apply for ajob, or hunt for

an apartment, | don’t look threatening. Almost al of the people

evaluating me for those things ook like me-they are White. They

see in me areflection of themselves and in aracist world that

isan advantage. | smile. | am White. | am one of them. | am not
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dangerous. Even when | voice critical opinions, | am cut some

slack. After dl, I’'m White (p. C1).

Jensen and Mclntosh both describe in their writings how Whiteness and White privilege have
affected them. Both agree that White privilege is complex as would be most other social
phenomenon. Thus, rather than telling how White privilege has affected them in their lives, they
tell how White privilege has played out in their lives.

Recognition of the concept of Whiteness is necessary in order to improve race relationsin
the United States (Hooks, 1990). Attention to Whiteness shifts the emphasis from diversity to
the relations of power and privilege that construct and maintain racial identities. Hooks (1990)
has noted that

In far too much contemporary writing . . . race is always an issue of

otherness that is not White; it is Black, brown, yellow, red, purple, even.

Y et only a persistent, rigorous, and informed critique of Whiteness

could really determine what forces of denial, fear, and competition

are responsible for creating fundamental gaps between professed

political commitment to eradicating racism and the participation

in the construction of a discourse on race that perpetuates racial

domination (p.54).

Similarly, Williams (1997) argues that one of the reasons that conversations and dial ogue about
race in America are doomed to frustration and failure is that the notion of Whiteness asraceis
almost never brought into question. Thus, critical race scholars have turned their attention to
Whiteness itself with an eye toward changing the acceptance of Whiteness as the norm by the

dominant culture.



Whiteness has no formal content. Whitenessis a socio-historical form of consciousness
that was created at the intersection of capitalism, colonial rule, and the emergent relationships
among dominant and subordinate groups (Clark & O’ Donnell, 1999). The White bourgeois has
appropriated the right to speak on behalf of everyone who is non-White while denying voice and
agency to non-Whites in the name of civilized humankind (Clark & O’ Donnell, 1999).
According to Bonnett (1996), Whiteness is neither a discrete entity nor afixed, asocial category.
Rather, it isan “immutable social construction” (p. 98). Whiteness, and the meanings and effects
attributed to it, isaways in a state of flux and fibrillation (Clark & O’ Donnell, 1999). McLaren
(1999) has said that Whiteness is not a pre-given but isinstead a multifaceted collective
phenomenon that results from the relationship between the self and the ideological discourse,
which are constructed from the local and global surroundings. Whitenessis “fundamentally
Euro- or Western-centric in its episteme” (p. 36). Whitenessin American culture can be
understood through the social consequences it provides for those who are considered to be non-
White. This manifestation of Whitenessis evident in the criminal justice system, the educational
system, and in American businesses. Thisis because Whiteness displaces Blackness and
brownness (other than Whiteness) into a signifier of deviance and criminality within social,
cultural, cognitive, and political contexts.

Anti-Racist Education

Dei (1996) has defined anti-racist education as “an action-oriented strategy for
ingtitutional, systemic change to address racism and the interlocking systems of social
oppression” (p. 25). The discourse about anti-racist education had its start in Great Britain and

later emerged in Canada, Australia and the United States. Anti-racist educators name race and
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social difference as the primary issues of power and equity rather than as matters of cultural and
ethnic variety (Del, 1996).

Anti-racist education embraces a broad definition of race and racism that extends beyond
the view that skin color isthe only signifier of difference. Anti-racist education as a discourse
contrasts the historical processes of European colonization, cultural and political imperialism,
and the enslavement of the world’ s indigenous and non-White peoples to the simplistic notions
of racial domination and difference based on skin color and natural difference. This contrast is
designed to lead to a discussion and understanding of how current processes of racialization
manifest themselves in post modern society (Miles, 1989; Abdo, 1993; Khayatt, 1994; Reed,
1994). The anti-racist discourse has concluded that through the process of racializing society,
social groups are distinguished and subjected to differential and unequal treatment on the basis of
supposedly biological, phenotypical, and cultural characteristics (Miles, 1982).

Anti-racist education acknowledges that there are moral and immoral aspects of
education. The purpose of anti-racist education isto rupture the status quo through the anti-racist
educational practitioner’s socia and personal commitment to political activism. Anti-racist
educators are expected to ground their discussions about the oppression of people in the harsh,
lived realities and experiences of oppressed people. The power relationshipsin society are put at
the center of the discourse on race and social difference. The anti-racist discourse examines the
ways in which racist ideas and individual actions are entrenched and (un)consciously supported
ininstitutional structures (Simmons, 1994; Lee, 1994).

Dei (1996) has identified 10 principles of anti-racist education. These principles were

initially developed to embody the viewpoints and values which were characteristics of the
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Canadian pursuit of anti-racist education; they have universal applicability and can be used to

describe anti-racist education around the world. The principles are as follows:

1. Anti-racist education recognizes the social effects of race even though race as a concept has
no scientific basis. Thisis because race has social meanings which are connected to the
lived experiences of people of color in White-dominated societies.

2. Anti-racist education teaches that in order to understand the full social effects of race, one
must comprehend the intersections of all forms of social oppression, including how raceis
mediated with other forms of social difference. Therefore, anti-racist discourse must include
gender, class, and sexuality.

3. Anti-racist education challenges White male power and privilege and questions their
rationality for dominance in our society. While anti-racist education recognizes the power
and privilege positions of all members of society, the focusis on institutionalized power and
the systemic forces of society that maintain privilege for White males.

4. Anti-racist education challenges the marginalization of subordinated groups in society and
the wholesal e discounting of the knowledge and experience of these subordinated groups.
Anti-Racist education calls for creating spaces for everyone, but particularly for marginal
voicesto be heard.

5. Anti-racist education provides that every form of education must provide for a holistic
understanding and appreciation of the human experience. This comprises the social,
cultural, political, ecological, and spiritual aspects of the human experience.

6. Anti-racist education focuses on the notion of identity and examines how a student’ s identity
islinked to schooling. Anti-Racist education recognizes that learners are not disembodied

generic beings.
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7. Anti-racist education acknowledges the need to confront the challenge of diversity and
difference in society through formal or organized learning experiences such as schoal.

8. Anti-racist education acknowledges the traditional role of the education system in producing
and reproducing not only racial, but also, gender, sexual and class-based inequalitiesin
society.

9. Anti-racist education stresses that the problems that |earners experience cannot be understood
in isolation from the material and ideological circumstances in which learners find
themselves. Instead of blaming the victim, asis often done, a society is encouraged to ook
at social conditions which may explain the problems of disenfranchised groups

10. Anti-racist education questions pathologica explanations of the family or home environment
as a source of the problems that young learners, in particular, experience.

To engage in effective anti-racist education, the educator must have a knowledge of how
to deal with resistance. The educator cannot be afraid of resistance (Lee, 1993). The educator
must be able to deal with opposition and resistance issues on aregular basis with relative
comfort. The anti-racist educator stresses the relevance of what is taught and learned to the
material conditions of everyday existence for all members of society (Dei, 1996).

Implications of the Literaturefor the Present Study

The literature in critical race theory, critical white studies and whiteness, and Anti-racist
education are concerned with liberating people of color from oppression. Critical race theory
seeks to expose the reality of racism asit islived by the oppressed. As such, the oppressed are
the primary messengers. Through their narratives, we seeracism as it exists. Critical race theory
gives voice to the oppressed. The literature on whiteness and White privilege is the flip side of

critical race theory. If society systematically oppresses an entire race of people, this oppression
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must necessarily benefit some other group—hence the concept of White privilege. Anti-racist
education addresses the whole being of the learner in an educationa experience and seeks to
bring about change and to use education as atool to raise awareness concerning racial inequality
in society . While Anti-racist education has not yet been applied to continuing professional
education, it could serve as a useful tool in addressing the issue of race in the professions.

White people cannot describe and define racism as it existsin American culture
according to the tenets of critical race theory. Only those who are oppressed can do so. White
people are the beneficiaries of White privilege. They can talk about the benefits they experience
as the dominant culture with power. However, before they can do so, they must first
acknowledge the existence of racism since White privilege is the opposite of racial oppression.
The exposure of White privilege is amore difficult task than the exposure of racism and racia
oppression. For White people to acknowledge White privilege isto not only acknowledge being
in aposition of privilege but also of being in aposition as a perpetrator of racial oppression.

Critical race theory, critical White studies, and anti-racist education start from the
position that race isasocial construct that has been used by the dominant culture to maintain its
superior position in our hegemonic society. The literaturein critical race theory, critical white
studies, and anti-racist education seeks to engage the academy in a dialogue on race issues with
an eye toward bringing about change. Critical race theorists do not believe that racism can be
eradicated from American culture. Critical race theorists are more “radical” in their approach
and believe that sweeping changes are necessary if change isto come about. Derrick Bell (1990)
has argued that racism is permanent and that our approach to dealing with it as a problem in
American culture must change if thereisto be any progress. The literature in critical white

studies (i.e., white privilege and whiteness) suggests that change is possible through the exposure
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of White privilege—even though such change might be slow and incremental. The literaturein
anti-racist education identifies race and social differences as the primary determinants of power
and position in society; education is seen as the key to change through challenging society’ s
racial structure. | would contend that most of the scholarsin critical White studies would agree
that White privilege is a permanent part of American society similar to the argument that Bell
(1990) makes regarding racism from the critical race theorist’s perspective. Similarly, anti-racist
education scholars would also agree that racism is probably a permanent part of society but can
be diminished in its impact over time through ongoing education.

The use of critical race theory and critical White studiesin research in the field of
education has been limited at best. To date, neither has been applied to research in the adult
education and continuing legal education in particular. Additionally, Anti-racist Education has
not been applied to continuing professional education. Y et, critical race theory and critical
White studies hold tremendous promise in explaining the absence of programs addressing racein
the continuing legal education requirementsin the state of Georgia and anti-racist education
holds tremendous promise as atool that can be incorporated into continuing legal education

programs to raise awareness of the impact of race in the profession.
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CHAPTER 3
METHODOLOGY
The purpose of this study was to determine Georgia attorneys perspectives on race and
the legal system, and their level of support for the inclusion of race-related topics in continuing
legal education requirements. In order to accomplish this goal, the following research questions
were addressed:
1. How do White attorneys view therole of race in the legal system?
2. How do Black attorneys view the role of race in the legal system?
3. How do White attorneys view the efficacy of continuing legal education in addressing the
role of racein the legal system?
4. How do Black attorneys view the efficacy of continuing legal education in addressing the
role of race in the legal system?

This chapter will describe the methodology that was employed in a qualitative study that
was designed to answer the aforementioned questions. This chapter is organized into three major
parts. Part one will describe my personal orientation to research and discuss how my values and
life experiences may have affected my interpretation of the data. In the second part, | will
present a framework for the research and discuss both the conceptual underpinnings of the study
and the broad logic of some of the methodological choices | made in conducting the study. In
the final part of this chapter, | will describe the sample, data collection, and analysis employed in

the study.
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Personal Orientation to the Research

In chapter one | discussed my views about race and how those views were forged by my
parents experiences in the Jim Crow south. In thissection, | will address how my views
regarding the connection between race and the criminal justice system have been forged out of
my past experiences. In order to understand this study, it is necessary that the reader know as
much about my “subjective self” asis possible. Patton (1992) has noted that:

It is helpful to know that scholarly philosophers of science now

typically doubt the possibility of anyone or any method being totally

objective. Subjectivity isinevitable. The point isto be aware of how

one's perspective affects fieldwork, to carefully document all

procedures so that others can review methods for bias, and be open

in describing the limitations of the perspective presented. Indeed,

the idea that findings constitute a perspective rather than the TRUTH

isclosely related to the issue of objectivity (p. 482).

Asadoctoral candidate in adult education, who was conducting research about the
significance of race to the practice of law and the possibility of racial inequity as atopic for
continuing legal education, in itself suggeststhat | believe that continuing legal education can be
effective in addressing the issue. | have been amember of the state bar of Georgiafor the past
eleven years. Inthat time, | have engaged in yearly mandated continuing legal education asis
required to maintain my license to practice law in Georgia. Additionally, as a member of the bar
over this period of time, | have observed that most of the cases that | encountered and those that

my colleagues encountered in criminal law were almost always colored by race. | find the
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connection between race and the practice of criminal law to be so clearly defined that | have
often felt overwhelmed by the challenge to adequately represent clients of color.

Indeed, part of my motivation for wanting to become an attorney was my desire to help
fight some of the many injustices that | witnessed in the world in which | grew up. | recall
vividly the death of my first cousin, who was killed at the age of seventeen by policemen in
Columbus, Georgia, at a high school dance; the policemen detained him in the principal’ s office
after an altercation at a dance in the school gymnasium, and somehow, mistakenly concluded
that he had aweapon on him and shot him. There were no witnesses other than the police. After
abrief investigation, the case was closed and the police shooting was labeled as justified.
Unfortunately, such stories of police shootings of innocent young Black men remain a problem
today, and in some instances have sparked unrest and riots in the Black community. After the
death of my cousin when | was just a teenage boy, | concluded that the criminal justice systemin
this country did not value the lives of young Black men.

Further, my experiences with law enforcement and the criminal justice system have
served to color my view of the impact of race on law enforcement and the criminal justice
system. After graduation from undergraduate school, | accepted a position with acompany in
Lewisville, Texas. | decided that I'd rather live in the north Dallas areathan in Lewisville. The
areal choseto live in had ailmost no Black residents at the time. Shortly after moving in, | was
stopped by the police and questioned as to where | was going and why | wasin the
neighborhood. This happened on more than one occasion. | later relocated to the Atlanta
metropolitan area. | bought atownhouse in Marietta, Georgia. Once again, | found myself being
similarly harassed by law enforcement. On one occasion, as | was returning home late at night, |

was followed to my driveway by policemen. | was again questioned asto why | wasin the
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neighborhood. | explained to the officersthat | was at home and pointed to my townhouse. This
experience was the final straw and prompted my decision to move to a predominantly Black
neighborhood in DeKalb County, Georgia.

When | encountered critical race theory in my doctoral studies and reflected on the above
mentioned experiencesin light of the major tenets of the theory, it was asif | had suddenly
discovered the voice which could adequately articulate what | already inherently believed to be
true. Namely, | believe that racism is a permanent part of American culture. However, this does
not mean that positive change and improvement are not possible. Critical race theory holds that
raceisasocial construct, and as such, it can be de-constructed, therein, lies the hope for the
future.

Theoretical Framework

A paradigm is aterm used to describe a particular way of viewing the world. Critical
race theory (Delgado, 2001) represents a different paradigm that can be used to explain the
continued existence of racismin the United States. Critical race theory maintains that racismis
endemic to American life. Critical race theorists have two common interests: (a) understanding
how a“regime of White supremacy and its subordination of people of color have been created
and maintained in America’ (Crenshaw, Gotanda, Peller, & Thomas, 1995, p. xiii) and (b)
changing the bond that exists between law and racial power in the United States (Delgado,
2000). Critical race theory advances its two primary interests by giving voice to the race-related
experiences of people of color. Critical race theorists maintain that because White and Black
people experience race differently, the only way to understand the extent of the race problem in
this country isto give “voice” to the race experiences of people of color. In so doing, awide

disparity in perceptions will be revealed. This disparity can be partly attributed to the racial



experiences of Black people and to the concept of Whiteness and White privilege that White
people in America enjoy.

Delgado (1989) has maintained that in allowing people of color to “name their own
reality” critical race theorists infuse the viewpoint of the racially oppressed into their effortsto
reconstruct a society that is burdened by racial hegemony. Thisis necessary because White
people as holders of White privilege do not see racism; thisis because the privileged group’s
characteristics define the norms of society. Thus, it isamost impossible for the holders of
privilege to see it as privilege.

This study explored the assertion advanced by critical race theorists that Black people
view race differently than the dominant culture. My objective isto help change the bond that
exists between law and racial power in the United States. Specificaly, critical race theory
informed this study by providing the analytical lens that was used in discussing the findings.

Design of the Study

After consultation with my committee and my major professor, | determined that a
gualitative methodology was the most suitable methodology for this study. | wasinterested in
the perspectives of Black and White attorneys regarding the impact of race on the profession of
law from their personal experiences aswell astheir perspectives as to the efficacy of continuing
legal education in addressing the issue of race. Bogdan & Biklen (1992) have referred to
gualitative research as away of understanding human behavior and experience from the
perspectives of those being studied. Further, qualitative research methodology assumes that
there are multiple realities in the world. Thus, the world is made of subjective phenomenon that
can be interpreted differently (Bogdan & Biklen, 1992; Denzin, 1978, 1989; Kidder & Fine,

1987; Merriam, 1998; Patton, 1990; Scott, 1991). Therefore, the individual experiences of the
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participants in the profession become vitally important to uncovering the significance of the
“phenomenon” of race in the profession of law.

| chose grounded theory as the qualitative research methodology because | was interested
in discovering the role of race and describing thisrole in the legal profession. Grounded theory
was developed by Barney Glaser and Anselm Strauss in the 60s and deal s with the generation of
theory from data. According the Glaser and Strauss (1967), researchers using grounded theory
start with an area of interest, collect data, and allow relevant ideas to develop. Grounded theory
research emphasizes discovery (Merriam & Simpson, 2000). Merriam & Simpson (2000) have
argued that grounded theory is particularly suited to investigating problems for which little
theory has been developed. Grounded theory can provide help in situations where little is known
about atopic or problem area, or to generate new ideas in settings that have become static or
stale. Inagrounded theory study, the explanation of an area of human interaction or a social
process emerges from a grounded theory study as either substantive or formal theory.
Substantive theory deals with phenomena limited to particular real-world situations such as
nursing home care, the academic life of community college adult students, or the budgeting of
community resources. Formal theory is more abstract and general and usually requires anaysis
of data from more than one substantive area. This study generated substantive theory limited to
the practice of law in the state of Georgia.

Before embarking on the present study, a pilot study was conducted in order to assess
whether or not Black members of the bar perceived race to be a significant issue for the
profession (see appendix A). | restricted the pilot to Black attorneys because critical race theory
argues that if aresearcher wants to know how race is experienced in a culture, then the

researcher should ask those who are the targets of racism. Therefore, | concluded that if |
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uncovered the potential existence of a problem from the perspective of Black attorneys, race was
an issue for the bar. All that would be left would be to determine the extent of the problem and
to test the assertion of critical race theory that Black and White attorneys would see race
differently. Critical race theory posits that race is the determining factor in how a person will
view therole of racein their lives and in the greater society; the present study tests this assertion.
The complete findings of the pilot study are listed in Appendix A.

Further, all interviews were conducted face-to-face with the exception of one interview
which was conducted and recorded over the phone in the pilot study prior to final research
design. Face-to-face interviews provide much richer data than telephone interviews because they
alow the interviewer to observe the body language and facial expressions of the participant.
Such observations provide important cues to the interviewer as to the level of comfort for the
interviewee and whether or not an interviewee' s responses were open and candid. Although the
one telephone interview was adequate, clearly the face-to-face interviews from the both the pilot
and the present study, provided much richer data.

Study Sample

The population of interest for this study was the active members of the Georgia State Bar
Association. In order to conduct the present study, | needed to identify White and Black attorney
participants and find out their views regarding race, the legal system, and continuing legal
education.

Recruitment of participants. Attorneyswere located through personal networks. Asa
member of State Bar of Georgia, | tapped into my personal network of Black attorneysin the

Atlantaareain order to identify potential Black participants for the study. Locating White
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participants was more challenging because | had very few contacts that | could rely on; only one
of the White attorney participants was identified through my personal network.

In order to avoid the effects of cross-racia interviewing, | employed the use of a White
co-interviewer as will be discussed in the data collection section below. Most of the White
attorney participants were identified through the personal contacts of some of my committee
members. Moreover, all of the White attorney participants were contacted by my White co-
interviewer and interacted only with the White co-interviewer. While, my name and contact
information were included on the consent form that each were asked to sign, the White
participants never saw nor interacted with me. Similarly, the Black participants never saw nor
interacted with the White co-interviewer. In so doing, | preserved the integrity of the data by
shielding it from the effects of cross-racia interviewing.

Most of the Black participants practiced law in the Atlanta metropolitan area, and most of
the White participants practiced law in the Athens area.  Inactive Bar members were excluded
because these members are not required to engage in continuing legal education, and in fact, may
not even be engaged in the practice of law. | attempted to include attorneys from as many
different practice areas and backgrounds as possible.

As the data collection process with the Black attorneys progressed, | noticed how similar
the datawas to the data that | had collected in conducting the pilot study. Many of the themes
which emerged in the present study had also emerged from the pilot study data. Also, there were
insights from the pilot sample data that | did not want to lose; therefore, | decided to merge the
pilot data with the data for the present study. Glaser and Strauss (1967) note that among other
sources, previous research is a potentially valuable data source when using grounded theory

research methodology. This merger made it evident that | had reached the point of data
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saturation; | was getting very similar data from the Black attorney interviews, therefore, for the
present study | decided to cease data collection after the seventh interview with the Black
participants. | continued data collection among the White participants until | was sure once
again that | had reached the point of data saturation. After analyzing the eighth interview with a
White attorney, | was confident that | had reached the point of saturation; however, | decided to
continue collecting datain order to be certain. | then conducted two more interviews and ceased
data collection. Lincoln and Guba (1985) have noted that in a qualitative research study, the
interviewer will eventually reach the point of saturation. Thisisthe point of diminishing returns,
additional interviews were not revealing any new data. Ultimately, the sample consisted of 14
Black participants and 10 White participants. The Black and White participants are detailed in
tables 3.1 and 3.2, respectively.

Of the fourteen Black attorneys who participated in the study, eight were engaged in law
practices which included criminal law. While an attempt was made to locate a diverse group of
participants, | believe that the study sample is representative of one of the problems which was
identified in this study: Black attorneys are excluded from many practice specialty areasin the
practice of law in Georgia; many are forced to default to criminal practice because clientelein
the Black community are readily available, and there are fewer barriers to starting a criminal
practice.

Data Collection

In qualitative research, several methodologies are available for data collection.

According to Bogdan & Biklen (1992), data collection methods include interviews, participant

observation, and field notes. The primary method of data collection for this research study was
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interviews. However, data was also collected through researcher field notes and observations of
participants during the interview process.
Table 3.1

Black Participants

Pseudonym Primary Area(s) of Practice Estimated Y ears of Experience
Robert Federal Prosecutor/ 10 years
U.S. Attorney Office

Victor Private Practice (general) 12 years
Larry Law Firm Partner (civil practice) 15 years
Sherry County District Attorney 8 years
Donald Labor and Employment Law Firm 20 years
Brenda Private Practice (general) 15 years
Ted Labor and Employment Law Firm 8 years
Adrienne Crimina Juvenile Defense 27 years
Carol Corporate and Commercial Transaction 19 years

Law and Construction Law

Clarence State Attorney/Elections Law 5years

Karen Criminal Prosecution 12 years

Alan Criminal Defense and Personal 12 years
Injury

Linda Juvenile Defense 2 years

William Employment Law, Criminal Law 10 years

and Personal Injury

50



Table3.2

White Participants

Pseudonym Primary Area(s) of Practice Estimated Y ears of Practice

James Civil Practice including 24 years
bankruptcy and divorce

Patrick Family and domestic law 31 years

Donna Civil practice including 24 years
employment and family law

Elizabeth Employment and civil rights law 18 years
and indigent criminal defense

Janice Criminal defense 9years

Dave Criminal defense 15 years

Paul Civil practice (plaintiff’s practice) 6 years

Sean Civil practiced including 22 years
family law

Rose Civil practice including 22 years
family law

Kevin Employment law 30 years

In qualitative research, many types of interviews can be used to gather data. These
interview types range from a highly structured format in which predetermined and pointed
guestions are asked of each of the research participants, to a conversational format in which free-
ranging conversation isdesired. In thisresearch study, | employed a semi-structured interview
approach. Each interview was initiated by asking all participants to give information about their
area(s) of practice expertise. Thiswas followed by interview questions designed to solicit

information about the participants experience with race in their individual practices aswell as
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their perception regarding the impact of race on the profession asawhole. Because | was
working under alimited time frame, the questions did “lead” the interviewees to focus on topics
related to race and its nexus to the practice of law in Georgia. My data collection plan was to
conduct in-depth semi-structured interviews with each of the participating attorneys around the
issues presented in the research questions. In order to do this, | developed an interview script to
be used as a general guide in conducting the interviews (see appendix B). The same interview
script was used for both the pilot and the present study. My overall data collection plan was
complicated by afactor that has become increasingly important among researchers who conduct
interviews across different racial groups: theimpact of cross-racia interviewing.

Cross-Racial Interviewing. The literature on race-of-interviewer effects indicates that
White respondents and Black respondents are both susceptible to race-of-interviewer effects.
Hatchett and Schuman (1975) noted that in cross-racial interviewing the process for both races
seems to be one of avoiding responses that might offend the interviewer of the opposing race,
and of being frank (or at least franker) with interviewers of one's own race. Schaeffer (1980)
found that the race-of-interviewer effects were large enough to justify the practice of matching
interviewer and respondent race for interviews on racial topics. Livert, et. a. (1998), found that
Blacks and Hispanics who were interviewed by Whites were less likely to report illegal
substance use and more likely to report disapproval and perceived harm from such use. In other
words, they were more likely to give socially desirable responses when the race of the
interviewer was different from their own. Cotter, Cohen, & Coulter (1982)) found that
interviewer effects attributable to the perceived race of the interviewer can even be observed
over the telephone. They found that White respondents exhibited less prejudice toward Blacks if

they believed that they were speaking to a Black interviewer and that White interviewers elicited
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awider variety of responses, representing the broad range of attitudes which are held toward
Blacksin the White population. Therefore, in order to protect the integrity of the study and to
control for the race-of-interviewer effect, | decided that it was necessary to make all interviews
“samerace” interviews. Thus, | solicited the assistance of afellow graduate student during the
data collection phase; this fellow student conducted al of the White interviews.

This student who assisted with data collection was a White female who was also a
doctoral candidate in the Adult Education Program at the University of Georgia. Thisfellow
student had aready collected the data needed for her dissertation which utilized a qualitative
methodology and had participated in other qualitative research studies with faculty membersin
the department; she was respected as a thorough and experienced qualitative researcher.
Nevertheless, the use of an additional interviewer in the data collection process raised the
important issue of interviewer consistency.

Interviewer Consistency. | designed steps to insure consistency in the interviews for the
Black and White participants. | conducted the first set of interviews and then met with the
assisting interviewer and discussed the broad approach with her. During this meeting, | informed
the assisting interviewer of the purpose of the research. | gave her an interview script and
reviewed each question on the script informing her of the purpose of each question. | played
excerpts from the tapes of the first interviews that | had already conducted with Black
participants so that she would get afeel for how the questions were to be asked and the probes
that might be appropriate for each of the questions on the script. She asked questions throughout
this meeting. She then developed possible “probes’ for each of the questions based on our
discussion. At her request, | reviewed the “probes’ and provided her feedback as to their

appropriateness. After conducting her first interview, the transcript was transcribed and
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reviewed by me in order to make sure that the format and data yield were meeting the research
design purpose. Additionally, the assisting interviewer recorded field observations on each
interview tape in an effort to preserve as much data surrounding each of the White interviews as
possible. These observations were used as data in this study.

All of the interviews were recorded with each research participant’s permission. The
consent form that the participants were required to signisincluded in Appendix C. It was
interesting to note that frequently the participants would initiate dialogue with the interviewer
after the tape was turned off, indicating that they felt more comfortable discussing race issues
when they were not being recorded. This happened most often with the White participants. In
such cases, the recorded field notes of the interviewer were invaluable.

Indeed, my experiences in conducting the interviews with the Black attorneys supported
the decision to conduct same race interviews only. A number of the Black attorneys assumed a
“familiar” air with me even though | did not personally know them. Very frequently, | would
have to probe the Black respondents to get them to explain or speak further about race issues that
they assumed that | inherently understood because I, like them, was a Black attorney and
understood, for example, that their failure to get the job offer after interviewing with a
prestigious law firm was the result of racism. Similarly, the White “ participants’ were “familiar”
with the co-researcher and spoke candidly in most cases about the issue of race. However, the
assisting interviewer did note that the White participants tended to not look her directly in the
eye when speaking about race. It was amost asif they were embarrassed. In contrast, the Black
participants looked me directly in the eyes throughout the interviewing process and were eager to

discuss the impact of race on the profession.



Data Analysis
Each of the interview tapes was professionally transcribed. | then uploaded each of

the transcripts into NVivo Qualitative Software and used the software’ s coding features to assist
me in coding each of the transcripts. This software program was invaluable as a data
management tool; it was used for the development, coding, and refining of themes derived from
the data. | approached data analysis by first reading each transcript several times until | began to
recognize emerging themes. 1 listened to the audio tapes of the interviews as necessary during
dataanalysisin order to clarify confusing statements on the transcripts and to determine the
nature of the feelings behind the transcribed data (e.g., to determine whether or not statements
were accompanied by passion or anger). Thefirst reading and coding of each transcript resulted
in an excess of 100 emerging themes for both the White and Black interviewees. Following the
initial coding, | engaged in arecoding iteration process in which | grouped similar areas together.
| continued this process until | was convinced that the remaining 4 or 5 themes adequately
represented the data. This process was used to arrive at the themes for research questions one
and two. Because of the limited scope and pragmatic nature of research questions 3 and 4, the
resulting data did not yield the rich thick descriptions that warrant the derivation of themes.
Therefore, | decided to summarize the data findings for these two questions in an essay format.

| was engaged in data analysis throughout the data collection process. In qualitative
research, the researcher is engaged as the main source for gathering datain an inductive process
that seeks to determine meaning and understanding of phenomenon (Merriam, 1998; Patton,
1990). According to Merriam (1998), data analysis is the comprehensive and systematic process
of organizing, arranging and synthesizing the data collected in the field in order to gain an

understanding from the research. In qualitative research methodology, this process of data
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anaysis starts when the researcher begins the process of data collection and continues
throughout the entire process of data collection (Goetz & LeCompte, 1993). Throughout the
interviewing process, | constantly analyzed the datafor the Black participants as | progressed
with data collection. | could not start the data analysis for the White participants until | received
the interview tapes and transcripts from my assisting interviewer and professional transcriber;
however, after each of the White participant’ s interviews, my assisting interviewer would brief
me by giving me an overview of the interview and noting anything she felt was unique about the
interview session. | made notes of these debriefings and used this datain my analysis.
Researchers can use many different methods in analyzing qualitative research data.
These methods include analytical induction, constant comparison, and enumeration (Bogdan &
Biklen, 1992; Goetz & LeCompte, 1984; Maykut & Morehouse, 1999; Merriam, 1998). The
constant comparison method of data analysis was utilized in this study because this method is
conducive to qualitative research where an inductive approach to the data analysisis preferred.
According the Maykut & Morehoud (1999), the inductive approach to data analysis stipul ates
that “the data are not grouped according to predetermined categories. Rather what becomes
important to analyze emerges from the data itself, out of a process of inductive reasoning” (p.
127). Unlike quantitative research where the predetermined variables drive the data collection
process, in qualitative research important variables emerge as the collection and analysis of data
progresses. Therefore, the constant comparative method is the most appropriate approach to use
in analyzing qualitative data (Bogdan & Biklen, 1992; Glaser & Strauss, 1967; Lincoln & Guba,
1985; Merriam, 1998; Patton, 1990). Additionally, the constant comparative method is an
appropriate qualitative methodology for researchers like me who have little or no experiencein

research. Maykut & Morehourse have argued that the constant comparative method facilitates

56



greater management of the data by the inexperienced researcher. Aswas discussed above,
throughout the data analysis process, | constantly compared pieces of datato help generate
categories. Additionally, as| encountered data that | thought might be relevant to the study, |
asked myself, “What is this piece of dataan example of ?” Through this process of comparison
and inquiry using the aforementioned question | arrived at broad categories that were refined as |
continued through several iterations of the process.

The data was analyzed through a critical race theory lens as discussed above; major
themes were determined. Punch (1998) has noted that unlike quantitative research in which
comparison isinherent in the statistical analysis techniques, in qualitative analysisit isnot so
automatic, and as such, should be stressed. Comparing is essential in identifying abstract
conceptsand in coding. At thefirst level of coding, it is by comparing different indicatorsin the
data that we arrive at the more abstract concepts behind the empirical data. Thus, itis
comparison which leads to raising the level of conceptual development. The sameistrue for
coding at a higher level. Comparing concepts and their properties at afirst level of abstraction
enables aresearcher to identify more abstract concepts. The systematic and constant making of
comparisonsis, therefore, considered essential to conceptual development at al levelsin the
analysis of qualitative data. Tesch (1990) in her comprehensive survey of methods used in
gualitative data analysis, sees comparison as the central intellectual activity in analysis. Glaser
and Strauss (1967), co-founders of grounded theory, saw comparison as so important that they

described grounded theory analysis as the “ Constant comparative method.”
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CHAPTER 4
FINDINGS
The purpose of this chapter isto present the findings of the study. The findings are

organized according to the four research questions which were presented in Chapter 3. Aswas
discussed in Chapter 3, sub-themes related to research questions one and two emerged through
rigorous comparison of the data. The salient themes that emerged relative to research questions
1 and 2 will be summarized and discussed in the following two sections. The findings related to
research questions 3 and 4 will be presented at the end of this chapter.

Findings Related to Resear ch Question 1. How do White attor neysview therole of racein
thelegal system?

The White attorneys attempted to distance themselves from “those” White people who
areracist and “those” in the profession who perpetuate the obvious racial injustices that are
discussed in the following data. For example, after the tape recorder was turned off, Donna
talked about a*“good ‘ole boy” that she had as a client who had used inappropriate race words;
however, she did not challenge him because in situations like that she keeps * her lips zipped”
and doesn’t say anything because “you can’'t change them.” Similarly, after the tape was turned
off, Elizabeth lamented to the interviewer that she struggled with the issue of race and did not
“feel like she was doing enough to help the system change.” Elizabeth felt the need to let the
interviewer know that she was racially conscious and did try to do things to a make a difference
albeit in her eyes they were not enough.

Another observation the assisting interviewer consistently made about the White

interview participants is that they ailmost never looked her in the eyes when specifically talking
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about the issue of race. Most of the White interviewees made direct eye contact with the
interviewer while engaged in discourse about issues such as CLE and when asked to describe
aspects of their practice. However, when race was addressed, the White interviewees tended to
look away from the interviewer. Several of the interviewees confided after the tape was turned
off that they found race to be a very difficult topic to discuss. Paul exclaimed after the tape was
turned off, “Thisisavery difficult topic to talk about.” This discomfort experienced by Paul
was shared by many of the White participants.

In analyzing the data in response to research question 1, four distinct themes emerged.
These themes were common threads throughout the interviews with the White participants.
These four themes are summarized in table 4.1 below and are discussed in detail in the following

section.

Table4.1
Themes related to research question 1

Theme 1: Racia inequality is pervasivein the legal system

Theme 2: Race influences sentencing and affects the nature of interaction between
the judiciary and Black attorneys

Theme 3: Black attorneys are victims of race-based exclusion at all levelsin the
profession

Theme 4: Black attorneys must locate their practices near Black clientele and near a
diverse judiciary

Theme 1: Racial Inequality isPervasivein the Legal System
The recognition of the pervasiveness of racial inequality in the legal system seemed to
emerge clearly from the interviews. Almost all of the White interview participants talked about

the connection between race and the legal system; some talked about experiences that they had,
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and others discussed it from what they observed from the racial makeup of the criminal
courtroom and prisons. From their experiences and observations, the participants concluded that,
somehow, there is a connection between the race of awould-be defendant and the probability
that he or she will be become involved in thelegal system. The participants expressed an
awareness of inherent bias throughout the legal system. Thisinherent bias manifested itself in the
criminal justice system, in civil cases, and in jury behavior. The overarching observation made
by the White attorneysin support of this theme was the assertion that Black men are targeted by
the criminal justice system.

It was evident to the White attorneys that something was awry in the criminal justice
system; they expressed concern about the fact that there were more Black men in prison than
men from any other ethnic group in our society. Each of the White participants acknowledged a
racial disparity in the criminal justice system even though most could not or did expressly name
the cause as blatant racism. James, a White attorney, who has been in practice since 1979
dealing primarily with civil issues such as bankruptcy, disability claims, and divorces explained
that he thought that the criminal justice system was biased:

| don’t think there is any question that there is a certain bias built into

the criminal system that young minorities are the ones that get caught

with drugs and they are the ones who get jail time where you

and | would probably get probation for the same type of offense.

And | think alot of judges that really don’t like to put people on

disability, which they seeis essentially long term, if they figure they

are just sorry and won't get ajob.

60



James was specifically referring to his Black clientsin disability cases; he believed judges
treated them differently because they were Black, and the judges embraced the stereotype that
Blacks were lazy, and therefore, undeserving of disability. James seemed to have the overall
perception that the criminal justice system was inherently biased against Black defendants.
James even believed that Black plaintiffs were treated differently in civil cases. He expressed
concern that very frequently Black plaintiffs recelve adverse verdictsin civil cases solely
because of their race:

| don’t think there’s any doubt in my mind, again, a young unemployed

Black youth going in front of ajury over a car accident caseislesslikely

that he going to statistically get the same verdict of somebody who is

same age, White middle class and working.

Similar to the belief expressed by James, some of the White participants maintained that
they thought that the criminal justice system targeted young Black men. The fact that they were
targeted by the system explained why young Black men were over-represented in the criminal
justice system. The thinking among many of the participants was that our society created an
environment that entraps and engages young Black men.  Black men, according to the
participants, fall prey to an unavoidable spiral. Because of their socio-economic status in our
society, many young Black men will ultimately get involved in activities that society deems to be
criminal, and thus, be brought into the criminal justice system. Many examples were given by
the participants in support of their contention that the system was inherently biased against
Blacks and that it especially targeted young Black men. These examples and scenarios in which
Black men are targeted and discriminated against included (&) child support cases, (b) probation

administration in the courts, (c) racia profiling, and (d) jury conduct.
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Child Support Cases. The participants expressly noted that the recent publicity
surrounding Black men as deadbeats who fail to pay child support perpetuates a myth; the fact is
that Black men have the highest unemployment rate in our society and are among the least
educated. It is problematic that young Black men who are unemployed and uneducated are
prosecuted for child support when it is obvious that they lack the resources to meet child support
demands. Simply put, because Black men have the highest unemployment rate and are less
educated than all other groups in our society, they lack the resources to pay child support.

Probation Administration in the Courts. Similarly, when Black men are placed on
probation, as they frequently are in the criminal justice system, they are required to come
forward with resources that they frequently do not have. Dave argued that “if you are on
probation and you are required to do community service and you don’t have acar...forty dollars a
week ishard for you.” The probation system requires that participants pay a specified sum of
money each week to their probation officers and that they do community service often at places
that they cannot access via public transportation. Given that very frequently these young Black
men are unemployed, it is unreasonabl e that they would be required to pay money and travel to
places that require financial resources to access. Many of the participants saw such occurrences
in the criminal justice system as a purposeful design that served to ensure that Black men remain
in the same socio-economic status and remain a predominant presence in jails and prisons.

Racial Profiling. Many of the White participants noted that racial profiling is an ongoing
problem in the criminal justice system. Some of them spoke of the issue asif it were “hearsay”;
that is, they spoke about the issue based on what they had heard from others, particularly
colleagues of color. Most of these attorneys had never represented clients that they suspected

had been victims of racial profiling or for whom the issue was squarely raised. However, several
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of the White attorneys did speak first hand about cases they had handled in which they knew that
racial profiling was the issue, but in amost every case, the issue was not raised in court. Janice,
aWhite female who has been in a criminal defense practice ever since her graduation from law
school in 1994, gave a good example of racia profiling:

A cop pulled our client over for not stopping all the way at a stop sign,

likejust arolling stop. And again, it's ayoung Black man, late at night,

predominantly Black neighborhood, | mean, it’s something that nobody

would have gotten stopped for if you weren’t in that neighborhood . . . | mean . . . racia

discrimination by policeis obviously very predominant.

Janice’ s statement is arecognition of racial profiling as a continuing problem in the criminal
justice system and that police selectively enforce laws depending on the color of the perpetrator.
Janice also noted that “there is a disproportionate amount of African-Americans who get charged
with crime.” To her it was obvious that there was something wrong with the system because the
criminal courtroom was predominantly filled with Black men.

Jury Conduct. Theissue of jury nullification was raised as yet another example of
situations in which race impacts the criminal justice system. Jury nullification occurs when there
is sufficient evidence for the jury to find a defendant guilty of the crime as charged, but the jury,
nonetheless, votes to acquit the defendant. Typically, the motivation for thisjury act of defiance
isvindication of the past wrong of racial discrimination in the criminal justice system. For
example, many legal scholars believe that jury nullification is the explanation for what happened
in O.J. Simpson’s criminal case. Many believe that the overwhelming evidence in O.J.

Simpson’ s case points to conviction but that the jury looked for reasons not to convict in order to

win one against an oppressive system, or to vindicate for past wrongs. Patrick argued that:
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... thereisabias and it exists, there is no question, it exists when

White juries acquit Whites in White on Black crimes, it exists when

Black jurieswon't convict a Black man for a Black on White crime

and that’ sjust out there.

Patrick’s comment is an acknowledgement of the importance of race in the criminal justice
system and arejection of the assertion that the criminal justice system is colorblind. Patrick
believed that jury nullification was a common occurrence in the system; therefore, he contended
that race was a significant factor in jury decisions. Patrick’s statement did not include the
criminal scenario that accounts for a significant percentage of crime: Black on Black crime.
Maybe, he believed that race does not play a part in such cases and that White jurors would be
more objective in such cases. Such abelief or assumption would be baseless since racia biases
and stereotypes could also play apart in jury verdictsin which both defendant and victim were
Black.

In addition to jury nullification, the issue of race consideration in jury selection was also
discussed as an example of how race continues to permeate the criminal justice system. Sean, a
White attorney who has been in acivil practice (family law) for the past 22 years, gave the best
example of how he used the reality of the importance of racein jury selection. He stated:

... ayoung Black man in acriminal cases, | will never put any Black

women or men over the age of fifty on the jury if | can help it because

their perceptual readlity isthat all those young Black men are guilty.

Sean believed thisto be true even in cases involving Black on Black crime. Sean’s statement isa
recognition of Black self-hatred and internalized racism. In other words, it appears as if Blacks

have become instruments of their own oppression in the criminal justice system.



Many of the White attorney participants talked about the visual reality of racia disparity
in the courtroom. Thisvisual reality made it hard to deny the presence and effect of race on the
issues that were discussed above. Some noted that every time they walk into a criminal
courtroom they are reminded of the reality of race. Paul, a White male participant who has a
civil practice with an Athens arealaw firm noted:

| had been in arraignmentsin acrimina case, and the lawyer commented

offhand not knowing about you coming today to see me, he said how

much a shame it was that everyone there for the arraignments was Black.

And | know that the statistics are pretty staggering on that stuff . . . with

the inmates in our correctional facilities being African-American.

The White attorney participants seemed to agree that there is something wrong in the criminal
justice system which maintains a predominant Black presence by targeting young Black men and
engaging them in a criminal justice system that they cannot escape because of their socio-
economic plight in society.

Theme 2: Race Influences Sentencing and Affectsthe Nature of Interaction Between the
Judiciary and Black Attorneys

The belief that race influences sentencing and affects the nature of interaction between
the judiciary and defendants was discussed by a number of the participants in relationship to
their interaction with the judiciary and the outcome of casesin which they wereinvolved. The
participants indicated that the impact of race on the judiciary has manifested itself in the
following ways. (a) judges act on racial stereotypes and biases, (b) judges have an inability to
relate to defendants of color, and (c) race impacts the litigation strategy of White attorneys.

Judges act on stereotypes and racial biases. It was evident to many of the participants

that judges acted on stereotypes about young Black men and tended to treat them harsher in
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sentencing and be demeaning and condescending in interacting with Black defendants. For
example, judges are apparently less likely to award benefits to petitioners who have been on
welfare. James noted that “some administrative judges have a very difficult time granting
anybody who has ever been on welfare disability.” Thisis because most judges assume that
welfare petitioners are “just sorry and won't get ajob”. Implicit in this assumption isthat the
vast majority of welfare petitioners are Black; although, thisis not statistically true, the
perception is that most recipients are Black. Many of the participants agreed that judges have
real racial biases and that they often cannot divorce such biases from their decision-making.
James gave a powerful example of thisreality when he told the story of an inter-racial divorce
case in which he was involved:

.. . ajudge told me one time when my client was White and wife was

Black and it was just us aone, the judge told me the next time he saw

me, “1 almost didn’t grant that divorce.”

The judge was inclined not to grant the divorce because he objected to the inter-racial
relationship. Interestingly, James was not shocked by this reaction. James had aready revealed
that he was “sure the judges are just as bigoted as can be” based on his own personal and
professional experiences in the courtroom.

Judges have an inability to relate to defendants of color. The White attorneys were not
hopeful about the possibility of bridging the divide between Black defendants and the judiciary
because, according to them, White judges cannot relate to defendants of color; especially, young
Black male defendants. 1t was generally agreed among the White participants that very
frequently White judges cannot relate to defendants of color and that this has a definite impact on

sentencing outcomes. James noted that arguing disability cases for plaintiffs of color is
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particularly challenging because “the White middle class judge and even worse, a White middle
class judge that has never practiced law in the classic sense . . . had to deal with real people”
cannot relate to people of color. Thisisa problematic finding because the redlity is that judges
must be able to relate to defendants in order to render fair and just sentences. In the absence of
experiences that allow them to relate to people of other races who come before them for
sentencing or civil decisions, judges rely on stereotypes.

Thisinability to relate on the part of judges can also be an intra-racial occurrence.
Apparently, it frequently happens that Black judges cannot relate to Black defendants or buy into
stereotypes about Black defendants, particularly Black males, and render decisions with those
stereotypesin mind. Dave noted that decisions based on stereotypes come from Black judges as
well as White judges:

| have seen Black prosecutors be very discriminatory and a couple of

Black judges be very hard on my Black clients. And | feel that they are

less tolerant because they came from the same background and they got out

... the Black judges and lawyers and cops have very little tolerance so

| think definitely race comes into play from Black to Black.

Thus, the inability to relate from judges to defendants transcends racial boundaries and also
includes socio-economic variables. This combined with internalized racial stereotypes becomes
adeadly formulafor Black defendants when they go before Black judges. The end resuilt,
according to the White participants, is that Black defendants receive harsher treatment.

Race impacts the litigation strategy of White attorneys. Race can also be a primary
influence on an attorney’ s litigation strategy. White attorneys are reluctant to raise the issue of

race in a case or to address the issue of racial profiling in open court. Many attorneys apparently
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feel race is such adivisive word that to mention it in open court would unnecessarily invoke the
wrath of the judge and may be prejudicial against Black clients. Donna, a White female
participant, clearly summarized thisissue:

| think that . . . the pendulum has swung so far . . . | don’t won't

tousea. .. negative term but the pendulum has swung so far from

the early days when courts were very willing to entertain civil rights

types of claims and some of the great civil rights cases of the time.

And the pendulum has swung very far in the opposite direction

such that it has become very difficult and extremely challenging

to take the cases to court. Y ou take the cases to court and you

litigate on them for ages and only to take it to court and have the

judge rule against you every step of the way. Judges are just

. . . they have become quite hostile.
Several of the White attorneys talked about cases in which they knew that race was a primary
issue. However, asis often the case, they did not know how to raise theissue. Therefore, they
did what most attorneys apparently do, they did not address the issue. For example, James
declined to raise the issue because he did not want to “scare” off the judge:

| was like, look, we need to play this video tape for the judge where

he sees like three Black men getting thrown on the hood of a car

and being like basically stripped searched in front of the video.

We need to show the judge that to point out what time it was, what

neighborhood it was and point these things out and kind of go around

that issue so that the judge can see what’sgoing on. But if | goin
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thereand I'mlike“Thiscopisaracist”, it is going to completely

scare off the judge and he’ s not going like it.
This unwillingness on the part of White attorneys to address race and the seemingly negative
judicial reaction towards the issue of race serves only to maintain the status quo.

Theme 3: Black Attorneysare Victims of Race Based Exclusion at All Levelsin the
Profession

The theme of exclusion at all levels within the profession surfaced among the White
attorney participantsin the following contexts: (a) The need for affirmative action in law school
admission policies, (b) The need for diversity at the local and state bar levels, (¢) The Exclusion
of Blacks from the bar leadership, (d) Theinvisibility of Blacksin the profession, (e) The
absence of Blacks on the Bench, (f) The problem of discrimination among law firms, and (g) The
exclusion of Blacks from specialty practice areas. Some of the participants indicated that law
schools did not admit enough Black students and that law schools need to engage in aggressive
and innovative admission policiesin order to change this reality because the diversity issuein the
profession starts there. Secondly, many of the participants discussed the absence of Black judges
in the jurisdictions in which they practiced. They saw this as problematic since most of the
defendants who go before these judges are young Black men. The participants lamented: how
can fair and just decisions be rendered by a White judge for a Black defendant when the White
judge cannot relate?

Also, many of the participants expressed the need for increased diversity anong members
of the bar. Based on their interaction, they observed that the opportunitiesto interact with Black
attorneys were few and limited primarily because (based on their perception) there were too few
Black attorneys, and lastly, the various practice areas of specialty need to embrace diversity and

increase the number of Black practitioners. Some discussed the need for increased diversity asa
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method to increase racial sensitivity among the bar and judiciary. Many of the White attorneys
talked extensively about the obvious discriminatory practices of many large law firms; these
attorneys asserted that the absence of Black attorneys in these firms was by design and not by
happenstance.

The mgjority of the White attorneys felt that by increasing diversity, there would be a
subsequent increase in the interaction among the different races. It was hoped that this increased
interaction would lead to racial harmony within the profession and would serve to help eliminate
the use of racial stereotypesin judicial decision-making.

The need for affirmative action in law school admission policies. Several of the White
attorneysfelt that the diversity initiative should start with recruitment for law school. Elizabeth,
noted that “in law school there are not that many minorities still who are enrolled, although the
numbers evidently have been increasing and that’s really good.” Carol expressed support for
Elizabeth’ s observation when she recalled her law school years and noted that “by the time | was
third year there weren’t many, actually ten maybe, Black students plus there were barely any
women”. The observation that diversity is needed in law schools is noteworthy because although
overall Black enrollment in law schools has increased significantly in the past 20 years, the
increase has apparently not been significant enough to affect the perception of some White
attorneys. Or many White attorneys still attend law schools in which Black representation is
minimal at best; in any event, this observation speaks to the need for an overall increasein
affirmative action programs for law school admissions.

The need for diversity at the local and Sate Bar levels. Some of the White attorney

participants addressed the need for diversity at both the local and state bar levels. Some noted
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that they had rarely seen Blacks at local bar meetings. While arguably, there has been progress
over the past ten years, thereis still aneed for gainsin thisarea. Patrick noted that

We've never had aBlack president or Black chair in the family law

section. Soit'safact in my area of practice, in my section of the

bar . . .theBlack lawyersare. . .| mean, they areinvisible . . . women

On the other hand, have taken over, you know . . .
While there have been increases in the number of Black attorneys over the past 20 years, from
the perspective of many of the White participants, those increases have not been significant and
have not resulted in increased Black participation at the leadership level in the state bar.

Similarly, several participants talked about the noticeable absence of Black attorneys at
their local bar meetings. Particularly, in the Athens area, it was observed that there was almost
no Black presencein the local bar meetings. Patrick expressed frustration that his section of the
bar had not been successful in attracting Black attorneys. He said that his section “wanted to
make a concerted effort to try and diversify our body more and make a concerted effort to get
more African American lawyers into our program” but to no avail. Black attorneys often choose
to interact with other Black attorneys; for example, Atlantais home to the Gate City Bar
Association, which isavoluntary Bar Association of Black attorneys. Many Black attorneys are
active in the Gate City Bar Association and make no effort to participate in the leadership of the
Georgia Bar Association of which all practicing attorneysin Georgia are required to be
members.

Patrick was proud of his efforts on the Athens bar when he single-handedly tried to
diversify the leadership but noted that since his attempt nothing significant seemsto have

happened:
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| was chair of that sectionin’91 and . . . the chair can appoint a couple

of adhoc members to the adhoc positions on the board and | appointed

aBlack woman and I’ m certainly not atrailblazer but that was the

first time that was done and | can’t tell you a Black person that has been

on there since.
Several of the White attorneys expressed concern that there are separate bar associations for
White and Black members. They could not explain the absence of Blacks from the bar,
especialy at the leadership level. Asamatter of fact, the White attorneys seem to believe that
Black attorneys engage in self-segregation from the mainstream leadership of the bar out of
choice. They seem not to recognize that exclusion from mainstream participation has forced
Black attorneysto seek other avenues, such as the Gate City Bar Association, so that they can
have avoice in the profession in the state of Georgia. Patrick discussed the issue at greatest
length and noted that “1 do not know the answer. In my mind it is certainly not active exclusion.
People don’'t sit around, ‘Well, who is going to be the next chair of this?” Patrick seemed
almost ambivalent about the cause of the exclusion of Black attorneys from Bar leadership. He
stated:

And | don’t know . . . you know, on the one hand | don’t think that the

Academy of Matrimony Lawyers are trying to keep Blacks out. On

the other hand, they don’t appear to be busting their butts to get Blacks

in there. And they are not in leadership positions. . .
Patrick attributed the selection of attorneysto positions of leadership in the bar as an open and
fair process. He assumed that opportunities for |eadership were available to all members of the

bar who were interested. However, he could not offer a viable explanation for the exclusion of
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Black attorneys from positions of leadership. He could not understand that Black attorneys
knew that active participation at the leadership level was limited because of their race. As such,
Black attorneys view programs designed to reach out to the Black membership and increase
Black participation as an effort to garner the necessary token participation for the appearance of
diversity.

Even where the local bar leadership was able to increase the total numbers participating
in local meetings, they were unable to significantly increase Black participation. Sean lamented
that “we increased the folks coming but we were still not getting any Black lawyers. Generally ,
if you came to a bar meeting, you would probably see. . . two Black people there.” Black
attorneys in Georgia have no presence in the State Bar Association and seem to be unresponsive
to the efforts of the bar to change thisreality. Elizabeth reflected on futile efforts that the bar had
made to attract Black attorneys:

and | know that overtures have been made, | know that because the

person who is president of the bar association thislast go round,

| know made personal contacts and invitationsto say “Y’all please come’

but people (Black) don’t come for a variety of reasons.

The exclusion of Blacks from the bar |eadership. Many of the White research participants
talked about the noticeable absence of Blacks from leadership and executive positions within the
bar. Several talked about the efforts of the bar to attract more Black attorneys to bar leadership
and executive positions. It was generally acknowledged that the absence of Black attorneys had
its genesis in the segregated tradition of the south but that the bar had undertaken recent efforts

to change this disparity but to no avail.
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The invisibility of Blacks in the profession. Some of the research participants discussed
the diversity issue from the perspective of visibility by Black attorneysin the circlesin which
they practiced law. Most noted that Black attorneys were scarce in the courtrooms in which they
practiced and that the colleagues with whom they interacted day in and day out were primarily
White. Sean noted that “you have got maybe a 150 to 200 practicing lawyers in the community
so five or ten percent are Black.” Sean observed that the Athens area community of attorneys
with whom he interacted had very little Black representation. It was interesting to observe that
Sean did not attribute the absence of a Black presence in the profession to exclusion on the part
of White attorneys. He seemed to assume that the absence was the choice of Black attorneys;
further, he assumed that the reason that the number of Black attorneys entering the field was not
higher was because not enough Black men and women were choosing law as a profession. His
response seems to be oblivious to the exclusionary effect of racial oppression; even more basic,
his response seems to not recognize the existence of racial oppression.

The absence of Blacks on the bench. Many of the White research participants discussed
the diversity issue by noting the absence of Black judges on the bench. These participants found
it problematic that the number of Black judgesis so few while the greater majority of criminal
defendantsis Black. Almost all of the Athens area White attorneys noted this problem. James
asserted, “You've got to look at the judges, we had one minority in the past, but the last few
years the judges are all White, they are al maybe forty-five to sixty years old.”

Severa of the White participants noted the age of the judges to further support the
contention that White judges do not have the capacity to relate to young Black male defendants.
Sean responded that “judges tended to be older, so not only were they White but they were a

White man in their fifties and sixties.” Elizabeth noted that:
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On the 11" Circuit Court of Appeals, there’s only one African American

judge out of twelve maybe. | think that’sright. It’'s Judge Wilson and

| don’t think there are any more African Americans, no Hispanics.

This means that young Black males in the 11™ circuit are at a disadvantage when they appear
before a judge because the judges can not and do not understand them; again, they lack the
capacity to relate to young Black men.

The problem of discrimination among law firms. The issue of diversity was also raised
by a number of the participants in relationship to the number of Black attorneys hired by large
and well known law firms. There seemed to be a consensus that the large law firms
discriminated or somehow excluded Black attorneys from their rank. The participants drew this
conclusion from their observation that there were aimost no Black attorneys in the large and
prestigious law firms and that this could not have happened by chance. Elizabeth noted that the
firms need to start “doing a better job of trying to recruit and consider qualified minoritiesin the
applicant pool in thefirst place.” James was more upfront in his observation that “I mean, there
aren’'t alot of minority Blacksin big law firms.”

Similarly, Janice was passionate in her concern for the need for increased diversity. She
wanted to see the bar take immediate action to address the problem; she wanted to see:

One or two seminars where they are starting to do that by even

acknowledging like look, thisis an issue that concerns us, like we

would like to see more diversity in the profession and we'd like to

encourage diversity in the profession.

The White attorneys seemed to agree that it was important that the bar get this message out to its

membership. They agreed that the bar needed to welcome Black attorneys. Janice
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recommended that the bar engage in an aggressive mentoring program in order to reach this goa
of diversity. She also thought that this would be an effective means to increase diversity:

... probably maybe mentoring. | mean, maybe that would be away

that they could try to . . . encourage young minorities to enter the

profession and try to retain them, keep them from becoming disillusioned

and leaving the profession.

The thinking is that upon entering the profession, young Black attorneys are often surprised at
the racism that they encounter in not only the criminal justice system but also in the profession,
and very frequently opt to leave the profession out of frustration. She thought that mentoring
might work to prevent disillusionment.

The exclusion of Blacks from specialty practice areas. Several of the White attorney
research participants addressed exclusion in the profession from the perspective of representation
in the various specialty areas of legal practice. These participants noted that Black attorneys
seem to be excluded from a number of specialty areasin the practice. They attributed this
exclusion to the race of the attorney. In most cases, these specialty areas have historically been
the highly lucrative practice areas in the profession. Patrick noted:

| do handle some I SF cases and it is hard to crack into that area

Y ou get a couple of rich people kind of blunder into see you but it's

hard to break into that. And | can't say asingle Black lawyer that

have broken into that.

Patrick also noted that he did not see Black attorneys getting asset cases:
. if your client has got good assets and they have friends with good

assets, you get sent that. 1f you have got a good reputation with other
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lawyers and sometimes. . . or somebody says “give me the names of

some lawyers and these are the people that | know and that | like” and

my list rarely includes aBlack lawyer. Shame on me. If they send me

business, I'll send them business.
Thus, in order to break into such specialty areas, attorneys need to be involved in active
networking. Thisisextremely problematic for Black attorneys because very often they are
excluded from mainstream networks, and as aresult, find it almost impossible to break into some
areas of legal practice and foster the clientele necessary to be successful. Thisfindingis
consistent with some of the frustration expressed by Black attorney research participants.
Several of the Black participants lamented about the difficulty of breaking into the lucrative
areas of legal practice. One of the Black participants discussed at length the difficulty of
breaking into a specialized corporate practice even though she was highly qualified
educationally, having earned not only a Doctor of Jurisprudence from Emory University but also
an MBA and her Georgia CPA certification.. Thisfinding indicates that the Good OI' Boy
network in Georgiafor legal practiceisalive and well and that it serves to protect certain legal
specialties for its designated members. These members are typicaly White and male.

Theme4: Black Attorneys Must Locate their Practices Near Black Clienteleand Near a
Diverse Judiciary

Black attorneys are forced to locate their practices near supportive, predominantly Black,
communitiesin order to build successful practices. The White participants addressed the
importance of practice location in the following contexts: (@) The importance of location in
determining the level of success for Black attorneys, (b) the nexus between race and aclient’s
choice of attorney, and (c) the significance of adiverse bench. White clients seek out White

attorneys and Black clients seek out Black attorneys in most cases; even though, the Black
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participants’ data does suggest that some Black clients seek White attorneys because they
frequently question the competency of Black attorneys. Even so, Black attorneys have been
ghettoized in the practice; they can only represent a*“certain” segment of the Black population.
This ghettoazation helpsto maintain the racial polarization currently present in the profession.
Further, Black attorneys tend to shy away from predominately White areas of the state in order to
avoid the stress of a discriminatory and biased judiciary; Black attorneys prefer to practice in
diverse locations where racia tolerance can be expected.

The importance of location in determining the level of success for Black attorneys. Many
of the White participants spoke of the connection between race and practice locality; these
participants said that they knew of Black colleagues who had tried to create athriving practice in
predominately White areas but either abandoned their efforts after paddling upstream and
struggling to get started or simply abandoned such efforts because of frustration from racism.
Almost all of the White participants recognized that it seemed to be easier for Black attorneysto
survive in the metropolitan Atlanta area as opposed to outlying suburban areas or predominately
White areas. For example, Janice noted that it had been her experience that Black attorneysin
the Athens area had a hard time building a successful practice; she attributed this difficulty to
race:

Atlantaisdifferent . .. | think it does have alarger population of Black

professionals and alot of times young Black attorneys who come here

go to Atlanta because they are not, after afew years, they are

not happy practicing here.

Black attorneysin communities where there are few Black attorneys to interact with apparently

feel alienated from the profession and have a difficult time becoming stitched-in to the
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profession. The overall racial climate of the state affects Black attorneys’ perception of the
inclusiveness of the profession in agiven locale; the result is that many Black attorneys
practicing outside Atlanta make efforts to locate closer to the city of Atlanta or continue to
struggle with the issue of race both within the profession and society as awhole. Janice spoke
directly to thisissue:

They don’t have maybe a group of young Black professionals that

they can bond with and they do probably, | think that . . . people

| have talked to have said, “I want to moveto Atlanta, | don’t want

toraise kidsin Athens,” and so there is probably, | think,

something there in a sense of maybe Black populations are

treated in school or how they are treated by police or housing issues.
These comments indicate that there is an awareness of the presence of racism with regard to
housing, police profiling and the quality of education. This awareness was shared by most of the
White participants. These are not just issues within the legal profession, but they are issues
within the greater society of the state and even the nation. In essence, Black attorneys are in
search of the best quality of life that they can find, and for the Black attorney, quality of lifeis
intricately connected to the issue of race.

Sean recalled the exodus of afellow Black bar member from the Athens area afew years

There was afellow here several years ago, alawyer that worked at

the Legal Aid Society and he wanted to go into private practice and

tried to get into private practice here and it was okay, but not really
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getting the kind of income that | think that he wanted to get. He went

to Atlanta, you know, where there are more opportunities for Black lawyers.

The nexus between race and a client’ s choice of attorneys. One of the realities alluded to
by Sean’s comment is the racial nature of practice clientele in the legal profession. One
observation was consistent throughout this research project: White attorneys had clientele made
up of both White and Black clients. Asamatter of fact, White attorneys who engaged in a
predominant criminal practice, typicaly had a predominantly Black clientele. However, the
Black attorneys almost never had any White clients regardless of the nature of their practice
(civil or criminal). Patrick spoke poignantly to thisreality of ghettoazation of Black attorneysin
hisinterview:

| mean, | know it’s happened but | can’t remember seeing a Black

lawyer representing a White client. | can tell you hundreds of times

that I’ ve seen White lawyers representing Black clients.

Thisindicates that Black attorneys who choose to set up practices in predominantly White
communities engage in an almost impossible battle to attract White clientele. Thisredlity is
addressed in Sean’s comment. A viable explanation for thisis the perception of alack of
competence. Some of the interviewees did mention that the assumption among White colleagues
isthat Black attorneys were products of affirmative action and that their successful completion of
law school could not necessarily be attributed to skill and intellect.

The significance of a diverse bench. Another reason that Black attorneys are attracted to
the city of Atlantais because of the significant difference between the diversity that is evident on

the bench. Without doubt, most of the Black judgesin the state are on the bench in the
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metropolitan Atlantaarea. In many locales outside of the metropolitan Atlanta area, Black
judges are still ararity. Patrick noted:

It's always good to have ajudge like you. So, I'm pretty sure the Black

judges aren’t prejudiced against Black lawyers, one of the few generalizations

we can say. And again, as| told you, isthere aBlack judge in Cobb? | can’'t

think of one? Gwinnett? No!
Patrick recognized that outside Atlanta, the landscape changes significantly and the probability
of success for Black attorneys drops because they are likely to interact with judges who are
prejudiced. Interestingly, Patrick assumed that because Atlanta had become a safe haven for
Black attorneysto practice, it had somehow become a hostile professional environment for
White attorneys. He noted that “Fulton . . . White men are getting like buffalo down there.”
Apparently, White attorneys choose to do the same thing that Black attorneys chooseto doin
locating in and around the metropolitan area; White attorneys seek out environmentsin which
they will be the majority and can feel the support of the bench, via a predominantly White bench,
and comradeship from same race fellow attorneys.

Findings Related to Resear ch Question 2: How do Black attorneysview therole of racein
thelegal system?

In analyzing the data using Research Question 2 as the analytical lens, five distinct themes
emerged. These themes were common threads throughout the interviews with the Black
participants. These themes are summarized in table 4.2 below and are discussed in detail in the

sections which follow:
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Table4.2:
Themes related to research question 2

Theme 1. Thejudiciary, White attorneys, and jurors view Black attorneys as
incompetent

Theme 2: Black attorneys are victims of race based exclusion of all levelsin the
Profession

Theme 3: Race influences sentencing and affects the nature of interaction between the
judiciary and Black attorneys

Theme 4: Black attorneys must locate their practices near Black clientele and near a
diverse judiciary
Theme5: Jurors consider racein their deliberations

Theme 1. TheJudiciary, White Attorneys, and JurorsView Black Attorneysas
I ncompetent

The Black attorney participants expressed frustration with the perception of
incompetence that they frequently encounter from the bench, fellow attorneys, jurors, and even
potential clientele. Black attorneys are challenged to present an image of success to potential
Black clientele in order to counter this perception of incompetence. The Black participants
agreed that this perception of incompetence is racially motivated.

Several of the Black attorneys cited examples of how judges and colleagues frequently
complimented them on their courtroom style and effective presentation techniques asif they
were the exception to other attorneys of color. While such statements were meant as
compliments, the Black attorneysin most cases were able to see below the surface and
recognized that, ultimately, such statements were insulting because they were made from the
presumption that most Black attorneys are incompetent and ineffective in the courtroom. This

presumption of Black attorney incompetence surfaces in discussions involving (a) the judiciary
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and the myth of Black incompetence, (b) Black attorneys must prove themselves, (c) The
affirmative action myth, and (d) The importance of “image” in the practice of law.

The judiciary and the myth of Black incompetence. Clarence, one of the Black attorneys,
talked about an incident in the courtroom in which the judge showered him with compliments on
his performance:

... | wasabit skeptical and when the jury went out, the judge was very

complimentary about my performance and commented on my jury

selection, jury striking and how he thought | did avery good job and that

| identified some of the people | struck off the jury. He said, “You did

just what you needed to do.” In fact he wrote me aletter of recommendation.

Theredlity isthat Clarence’s performance in the courtroom was the expected performance of any
competent attorney. Clarence' s appearance and demeanor were such that the judge viewed him
as being an acceptable addition to the profession. The judge’ s statement was condescending and
paternalistic. Such a statement would not have been made to a White attorney who had similarly
performed. The judge's statement served to only perpetuate the myth of Black attorney
incompetence.

This myth of Black attorney incompetence seemsto permeate the legal profession,
starting first with the judiciary, as was discussed above, and including jurors, White attorneys,
and even clientele. Karen discussed incidents that had recently happened to her in which ajuror
and afellow White attorney extended what was meant as a compliment to her:

Well after arecent trial that | had, | had ajuror actually tell me that
they were, I’'m trying to remember how it was actually put, she didn’t

actually use the word surprise, but that was the way | took it, about my
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presentation at trial and as | said before, | believe she meant it asa

compliment, but that is not quite the way that | took it and it’s very

hard to cite specific examples, but | can say time after time I’ ve had

comments made. Opposing attorneys in arecent case, well | don’t

know whether he was actually commenting on my abilities more so

than what he expected. | think he kind of underestimated my aggressiveness. . .
Karen was especially passionate when she discussed this issue; she found it troublesome and
frustrating that she was constantly assumed to be incompetent and had to always prove herself in
the courtroom. Karen, like amost all of the other Black attorneys, noted that she has found this
to be asignificant issue for her career. Because they are Black, the Black attorneys believe that
expectations about courtroom performance are lower because of the presumption of
incompetence:

What | have found is generally in doing trial work, it bringsit more

to my attention, but expectations from the general public are not as

high, | believe, for attorneys of color asthey are for majority attorneys

and once they have an opportunity to see us practice and to hear us speak

and to see us go head to head with an attorney who's not of color, either |

guess the expectations are exceeded and | have found that in just about every

trial, at least one person will comment on that. | am sureit’s meant asa

compliment, but | expect as much from me as you did from the other attorney.

| don't believe that they expect for us to be able to articulate our thoughts.

Black attorneys must prove themselves. The notion of having to always prove oneself in

the courtroom was discussed by a number of the other Black participants. Some of participants



discussed incidents in which opposing counsel had assumed that they were incompetent or
unprepared for trial and constructed strategies based on that presumption of incompetence.
Adrienne recalled an incident in which opposing counsel subpoenaed her in an effort to force her
to disqualify herself as counsel for a party who had sued his client:

| had too much expertise, | think for him. He was making an assumption

that | was so uninformed that if | had a subpoenathat | automatically had

to get off this woman’s case and stop representing her. So, it was kind of

an assumption that | wasn't aware. | mean, | think the expertise thing, |

think they did want her to . . . she had other lawyers that were not working

at her best interests. But the thing that was offensive to me was that he thought

that if he put that subpoena down there that | wasn’t knowledgeable enough to

understand that there was a choice, which is kind of, you know stupid. | knew

what he was doing the minute he put it down and | just kept on talking, looked

at it and it waslike, “Go play that game with somebody else.”
Opposing counsel was relying on Adrienne’ sincompetence as atrial strategy. Would opposing
counsel have used the same tactic if Adrienne had been a White attorney? Probably not, since he
would have assumed that she was equally as competent and knowledgeable as all other White
attorneys.

Carol, who had extensive years of practice experience and outstanding educational
credentials, including a Doctor of Jurisprudence and an MBA degree from Emory University
along with CPA certification, talked about the impact of this presumption on her career. Shetoo

lamented that she constantly hasto prove herself to her White colleagues and prospective clients:
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... and then you have got alot people coming after them who view the

affirmative action issue in adifferent light than we do. And as result

of them viewing it differently, they come out with alot of anger and

hostilities and assumptions that you have been given what you have

because of affirmative action and therefore you are not qualified, it's

just because you only got your foot in the door. Those are racially-

based issues. The perception of competency, the perception of the

ability to understand, and in my case, digest and process complex

issues and that’ s before they realized that | had a CPA certification

and an MBA, they don’t have a clue asto who | am and when | walk

in the door I’m not perceived with any ability of thinking; “Oh,

thisisabig deal, are you sure you are going to be okay representing them?”’

The affirmative action myth. The Black attorneys talked about the affirmative action
issue asif it were an albatross around the neck of attorneys of color. From their perspective,
everybody assumed that attorneys of color were practicing solely because affirmative action had
gotten them in the door, and as such, they were not as competent as their fellow White attorneys.
This assumption flies in the face of the reality that because of the recent atmosphere surrounding
affirmative action leading up the 2003 Supreme Court Case involving the University of
Michigan, most law schools were reluctant to consider race in their admissions policies; even so,
where race was considered, absolute minimum scores on admission exams were enforced along
with other minimum admissions requirements. Thus, Blacks admitted under such affirmative
action programs met a minimum admissions requirements. It isamyth that Blacks admitted

under affirmative action programs are necessarily less qualified academically than are their
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White counterparts. Nevertheless, it isamyth that the general public seems unwilling to depart
from, and Black lawyers are apparently experiencing its impact on the profession. Even among
Black lawyers who interact with primarily Black clientele, itsimpact isfelt.

The importance of “image” in the practice of law. Several of the Black participants
talked about the need to maintain the appropriate “image” in the Black community so that they
would be perceived as successful, and consequently, competent and effective. Alan talked about
the advice he was given at the start of hislegal career:

... and | had an attorney tell me that when | went into practice, he said,

“You get the best car out there, wear the best suits, even if you haveto

go into debt to do that”, which is probably why | don’t do it because

he said, “ There is a presumption that as a Black attorney that you are not as

good as the White guy and so you’ ve got to look the part so that people

will believeit.”

Among Black attorneys, the appropriate image is seen as a necessity for a successful practice. If
the attorney is going to be successful in the Black community, then the attorney must ook
successful. William spoke to the importance of image as a projection of competence in his
interview:

Y ou haveto sell yourself so that your clients are going to see you living a

certain lifestyle. That might communicate to them the type of attorney you

are and to a certain degree that makes sense, okay? That is, you need to

have real nice furniture and you need to drive afancy car. That makes sense

from the stereotypical point of view in that there is no other way to judge how

well someoneis doing alot of times, unless you see how large they are living.

87



Image is the gauge used by prospective Black clients to assess the degree of success, and thus,
the relative competence of a Black attorney. The assumption isthat an attorney who can afford
to wear expensive clothing, lease upscale office space and furnishings, and drive luxury cars
must be financially successful; this necessarily means that the attorney must be highly competent
in the practice of law. Thisassumption is not rooted in the reality of the practice of law. In
many cases, one large judgment in favor of a plaintiff may mean huge financial gainsfor the
attorney whose fee will typically amount to 40% of the judgment. Such a judgment may be more
so afunction of the facts of the case rather than the relative expertise of the attorney.
Nevertheless, the more significant question is why doesn’t image matter as much among White
attorneys? The answer is probably rooted in the fact that White attorneys have no need to prove
themselves since they are not saddled from the onset with the burden of the presumption of
incompetence.

Theme 2: Black Attorneysare Victims of Race Based Exclusion at all Levelsin the
Profession

Most of the Black attorney participants talked about how they had experienced race-
based exclusion at many levelsin the profession. They agreed that the exclusion started with
hiring and recruitment. Several pointed out that the absence of Black attorneys at the large and
prestigious law firms was a manifestation of this exclusion. Additionally, some addressed the
exclusion in terms of the ever-present “glass ceiling” that exists for those few fortunate Black
attorneys who managed to get into the law firms. The exclusion was also thought to be the
blame for the absence of Black attorneys serving as prosecutors and judges in many counties.
This exclusion was believed to be especially problematic because it was agreed that White
judges and prosecutors, in most cases, cannot relate to the primarily Black, young men who

come before them on adaily basis.
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The Black attorneys were all in agreement that there is a need to increase diversity within
the profession as a means to dismantle stereotypes such as Black attorney incompetence as
discussed above. Black attorneys believe that if the number of Black attorneysisincreased in
the profession, there will be greater opportunities for interaction and exposure. Carol noted that

| think it has come along way since | started out practicing law. But, we

still have along way to go. | don’'t know where your study is going, but

| think one thing that isimpacting race or to make it less of factor is

exposure to race. The more White people are exposed to Black people,

the less afraid they are, the less intimidated they are, the less likelihood that

they have to develop stereotypes, the less likely they are to feel that you are

incompetent just by virtue of the color of your skin.

The thinking is that stereotypes are dismantled when there is increased interaction among the
races whether it’s on a personal or a professional level. Thus, if the bar undertook effortsto
serioudly diversify itsranks, it would see improvement in race relations in the profession. Carol
pointed to an example of improved race relations as a result of diversification when she recalled
the efforts of a progressive thinking executive board member for the State Bar, who single-
handedly attempted to embrace diversity as a culture at the bar leadership level; this executive
board member managed to appoint a person of color and women to positions that had always
been controlled by White males. Carol felt that the interaction had become much more positive
and that racial and gender stereotypes had been torn at by such efforts. Inincreasing diversity
within the profession, the Black attorneys believed that it would help to impact the most
problematic areas of exclusion currently for the profession: (@) the discrimination against Black

attorneys in employment opportunities, (b) the “glass ceiling” in the profession, (¢) the impact of
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race on the hiring and recruitment process, and (d) the need for diversity among the prosecution
ranks.

The discrimination against Black attorneys in employment opportunities. Most of the
Black attorney participants agreed that law firms discriminate against Black attorneysin their
hiring and recruitment efforts, especially the large and prestigious law firm. The public asks,
“Where are the Black attorneys?’ “Are they not good enough?’ William noted that “the
problem isthat big firms and these other firms are winning in prevailing to continue to get clients
and they are not being taxed for the lack of diversity.” William lamented that there is not public
outcry and that the bar has not pressured such firms to change and embrace diversity.

Many of the Black attorney participants recalled personal storiesin which they had
directly experienced racism in hiring when vying for positions at law firms and even
governmental agencies. Alan discussed two such experiences when he entered the profession.
He recalled going to ajudge’ s office for an interview for a clerk’s position; he ended up standing
right in front of the hiring judge he was scheduled to interview with when the judge came out of
his office looking for the interviewee and then asked his secretary where the applicant was, the
secretary replied:

“Well, that’s him” and he kind of jumped and then we went in there and

interviewed and after writing my name down and maybe where | was

from, he put his pen down and didn’t write anymore on hislittle sheets

of paper that he had to write on and then he and the other judges interviewed

me and then when | |€ft, Il never forget, they said, “Good luck.” And |

thought, “Well, that’s funny.” And | got the rejection |etter the next day.

My interview ended around four o’ clock, you know, they kind of had
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to run to the post office and get that out to me just so that there would

be no doubt in my mind that | wasn’t hired.
Alan’s experience was similar to that of the rest of the participantsin their job searches; because
Alan was Black he was not given serious consideration for the position regardless of his
gualifications. It was apparent that the hiring judge had not even considered the possibility of
hiring a person of color for this position; this explains his reaction of surprise when Alan was
pointed out to him, and similarly, why it was easy for him not even to notice Alan when he
entered the reception areato initially meet Alan. Alan noted in hisinterview that such
encounters with racism in searching for career opportunities were not the exception in the
profession. He also recalled going on an interview to awell known law firm in Macon, Georgia,
and encountering a similar reaction:

| interviewed with afirm in Macon and | remember one of the partners

came back and he said he came back from a meeting because he wanted

to meet the new candidate, the new associate, because apparently the

decision had been made (based on credentials). And he walked right by

me as | was sitting there and then when | was brought back into his

office again, she goes, “That’s him.” Same scenario, he took me back

into hisoffice. | wasinthe man’s office, I'll say, if we were in there

three minutes, it was only for a short period of time, and then there

after he had to go and | ended up eating lunch with an associate at some

restaurant.
Alan said that he understood the original plan was that he was to be taken to lunch by the

interviewing partner; nevertheless, after the partner was introduced to Alan and he saw that Alan
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was a Black man, he suddenly had to change the plans because of some last minute event. Alan
did not get the job and chalked this experience up to the presence and prevalence of racismin the
profession.

The Black attorneys spoke at length about the prevalence of racism as a barrier for Black
attorneys getting into the prestigious and well known law firms, even those firms located in the
city of Atlanta and its surrounding metropolitan area. Carol noted that “the first Black female
partner at King & Spalding, just was made partner thisyear”. Similarly, Linda said:

I noticed that there were so many firms here in the city of Atlantathat

didn’t have any Black attorneys. And that was surprising to me because

I know that in Georgia, we are still aminority asfar as you know,

but in Atlanta, there are alot Black attorneys here and it’svery, very

competitive so | wasreally surprised to find out that these firms, big

or small didn’t have any Black attorneys working with them.

The Black attorney participants attributed the absence of Black attorneysin law firmsto racism.
Black attorneys are screened out and not seriously considered for positions at large firms,
regardless of their qualifications. Only those Black attorneys with clearly superior credentials,
that is, superior to the average White applicant, are entertained as real candidates by the
prestigious White firms. Linda noted that from her own personal experience:

| had applied to so many firmsand so | don’t know if it was race or not.

They never saw me because alot of them | didn’t even get an interview

with. But | think that there are some things on my resume that indicate

that | am, you know, a minority.
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Asaresult of her experience in seeking out career opportunitiesin the legal profession, Linda
said that she was seriously considering removing all possible indicators of race and ethnicity
from her resume; for example, she had entertained removing a reference to her sorority which
was awell known Black sorority. Similarly, al of the other participants expressed sentiments
which indicate that they too had become very sensitive to the issue of race in seeking out career
opportunities; as a matter of fact, all expected to encounter racism.

The “ glass ceiling” in the profession. If aBlack attorney is fortunate enough to be hired
by alarge law firm, racism is still afrequent obstacle that must be faced. Many of the
participants talked about the existence of the apparent “glass ceiling” that existsin law firms that
do hire Black attorneys. William noted that:

I’ ve seen anumber of Blacks who work with big firms and they complain

al the time, | mean, some who have worked on big cases and they work

hard for years and they won't get recommended to be partner and move

up to the partnership level. They end up leaving the firm. And I’ ve seen

itin big firms, medium sized firms. | know of two people, three, who just

this year alone have left their firms or are in the process of leaving their

firms.

Linda said that she too had friends who had similar experiences with the large law firms:

| think that race has alot to do with it. | have had some friends that

worked at firms and now they’ ve ventured out into private practice

because it was just too much. When they were at the firm, it was

just work, work, work, and no recognition of their work unless something

was done wrong. And, of course, any mishap was always highlighted,
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it could have been someone else that did the same thing wrong, but was

kind of amplified because the person was Black.
The experiences of the Black attorneys indicate that racism limits career opportunities at large
law firms and explains why Blacks are even rarely interviewed for such positions. Even when
Black attorneys are fortunate enough get opportunities with large and prestigious firms, it is
likely that they will encounter racism in the availability of internal promotional opportunities.

The problem of racial discrimination in employment opportunities even cuts across to
governmental positions. Adrienne recalled a position she held with a governmental agency
where she experienced discrimination from a supervisor:

When | left the Department of Labor, this supervisor | had she would say

to me, “Your credentials are impressive, | don’t know why you can’t do

thisjob.” and | said, “If | had the proper direction, | could do the job.”

It'slike, you know, if people were complaining, | did unemployment

hearings, people complained, you know, she wouldn’t send me the

complaints and then she would want to hold them against me. It was

just aproblem and | really wasn’t in a position to |eave there when

| did. .. think that it might have had to do with race. She was originally

from Alabama but she had been living in Oklahoma but | also think the

fact that she kept on mentioning my credentials. . .
Adrienne said that she was forced to resign her position with the governmental agency because
of the oppressive treatment. She lamented about how each time someone would lodge a
complaint against her, she would be brought in and berated by her supervisor. There was no

discussion about what happened; the supervisor sought no input from her. Nevertheless, the
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supervisor would constantly remind her of her credentialsin light of her presumed failings. This
behavior on the part of the supervisor indicates that she did not think that Adrienne had earned
her credentias, but in fact, had been the recipient of affirmative action, and as such, she lacked
the competence to do the job. Thus, no matter how hard Adrienne worked, she would always be
afailure because the nature of her job was such that she would occasionally have complaints
lodged against her—such is the professional life of hearing officers. Adrienne finally succumbed
to the inevitable and left her position; she has since filed an EEOC complaint against the agency
and is contemplating filing alawsuit on the basis of racial discrimination.

The impact of race on the hiring and recruitment process. This problem of racial
discrimination with regard to career opportunities in the profession begins with the recruitment
process. Based on the Black participants' feedback, it can be concluded that law firms and even
governmental agencies are not aggressive in recruiting attorneys of color because they have a
viable explanation for the lack of Black attorneysin their final cut pool. It seemsto be the case
that most of these firms and agencies have concluded that there just aren’t enough qualified
Black attorneys and only luck will land one of them at their doors. Clarence recalled attending a
conference in which a White speaker was addressing the issue of “ Diversifying Corporate Law
Frms’:

... One of the things that he said that is one of the parts of the problem is

that we have a hard time finding qualified applicants, qualified associates,

Black male qualified associates and | think before he said that, | think he

prefaced his statement with the fact that the bulk of diversity in these

types of settingswerewomen ... Thefirst question | asked is what

are you looking for and | think part of the problem is, excuse me my
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voiceisleaving me, | think part of it isthat all these law firms

use this alumni referral service. The alumni from my alma mater,

that’ s where we go back and recruit our lawyers because we know

they are getting good training there and that’ s the furthest thing from

the truth in my mind. | think that anybody who passes the Bar has

the ability to be good lawyer with the correct training and coaching.

Clarence’ s comments summarize the fundamental and primary problem which makes the
elimination of discrimination in the recruitment and hiring practices so difficult. The profession
has embraced standard practices and procedures for recruitment and hiring that are presumably
color blind on the surface. Prestigious law firms only recruit at the top law schoolsin the
country; these law firms have had along history of excluding Black applicants-only alimited
number of Blacks are allowed to matriculate. These firms do not typically recruit at the
predominately Black law schools even though they may be accredited by the American Bar
Association. These hiring and recruitment techniques serve only to perpetuate the status quo.

The need for diversity among the prosecution ranks. The need for diversity doesn’t just
exist among the private law firms, several Black attorneys noted that in many jurisdictions, the
prosecutors are primarily White. Karen noted that:

... | can specifically say that when we attend our conference each

summer, the only attorneys, the majority of the attorneys of color

are primarily from one office and you can count the number of

other attorneys of color that are in thisfield, therefore, its just not

apriority . .. I’'m comparing Fulton County to other metro Atlanta
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officesaswell, | believe in Cobb county there are zero African

American prosecutors and | would venture to say attorneys of

color in general.

The primary reason, according to the Black participants, that diversity among prosecutors
and defense attorneysis so important isthat it will lead to increased racial sensitivity and
consequently result in fairer court proceedings and judicial decisions. Karen, aBlack criminal
prosecutor, saw her race as an asset in dealing with defendants of color:

| can only speak from my perspective as a criminal prosecutor when |

look at race, but | know for sure that prosecuting attorneys of color look

at cases very differently that other prosecutors. When | look at the facts

of the case, | canlook at it asif “but for the grace of God is my husband,

my brother, my father” . .. when | look at a case from that perspective, |

believe it gives me adifferent insight than someone who just simply looks

at the file and says well if he's charged, he’' s guilty and if he an African

American, he's probably a criminal anyway. So, | know for sure that it

helps uslook at cases differently. It also, | believein casesit helpsusto

communicate and deal with our victims and our victim’s families differently,

because again we can relate to certain things that perhaps other attorneys

or the prosecuting attorney can't relate to.

Karen believed that she was more sensitive to defendants of color because she understood how
racial dynamics impacted the criminal justice system. Thus, she was more suspect of police

reports and testimonies; she attempted to judge the case on its merits and stated that she would
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not hesitate to question alaw enforcement official if she did not believe his or her report or
testimony.

Since White prosecutors have limited or no interaction with Blacksin their personal lives,
they frequently rely on stereotypesin decision-making. Further, in many counties, Black
prosecutors are still ararity; in such cases, White prosecutors have amost no interactions with
Blacks. Therefore, very often, Black defendants are dismissed as lacking intelligence and
understanding because White prosecutors are not sensitive and knowledgeabl e regarding Black
pop culture. Linda gave an example of this when she noted that White prosecutors seemed not to
acknowledge cultural differences:

A lot of times the prosecutor doesn’t acknowledge cultural differences.

And in particular, | had a case where there were some kids that were

dressed in basketball jerseys, which isnormal for Black kidsto

wear basketball jerseys and the D.A. made the remark that it's

not normal for kids to walk around wearing basketball jerseys (oversized).

Alan also talked about the importance of lawyers and prosecutors being able to relate and
understand defendants of color:

... I would have other lawyers who would have Black witnesses and they

would talk to them in a certain way and perhaps it was a cultural issue, just

the way they were coming at them so that the witnesses sometimes really

just felt overwhelmed-that they were being verbally abused, not abused

but, just rapid fire questions. And it waslike, “Hey, look, you know, how

you come at me isreally getting me angry right now.” Whereas, | could go

and say, “Hey, what’s going on?’ and sit and listen . . .
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For Alan, he was able to experience success in such cases because he obviously could connect
culturally with Black defendants and spoke with them in arespectful and affirming manner. He
knew how important it was that he afforded respect to the defendants. Such cultural sensitivity is
not prevalent among White attorneys and the absence of diversity servesto perpetuate the status
guo. The Black attorneys noted that for them racial sensitivity was a natural professional
response because they were Black. Therefore, they could relate to not only Black defendants,
but any other oppressed group that they might be called to interact with as a defendant. Alan’s
comment captured this sentiment:

| really found that the White attorneys frequently had more difficulty

relating to minoritiesin general. That is, being Black, | could go in there

when there was Spanish speaking person or someone of Spanish descent

and relate to them and understand what was going on with them and be

able to diffuse asituation as well as| could with Black, West Indian,

African, even Asian, because it was simply a matter of saying

and maybe it comes from the fact of being a minority and

understanding how sometimes being in a situation can be a bit

off-putting, where someone who has never been in that situation

does not understand it. And | relate to just being big. | don’t know

what it isto walk down the street and be afraid because I’ m a big person.

So, when someone says, “How could you go over there?’ I'm like,

“How could | not go over there?’ So | related to that in that respect,

so race has helped me. . .
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Alan went further by giving an example of an opposing counsel who was so lacking in cultural
sensitivity that she crafted a defense strategy based on her apparent inherent belief in Black
cultural inferiority:

| have had lawyers who I’ ve found to be racist. As a prosecutor,

I’ ve had defense try—| had one defense lawyer, | actually complained

about who was pitching her client to me where she was utilizing

his Blackness as afault and perhaps because I’ ve been told on the

telephone | don’'t sound Black, she felt comfortable doing this.

But | was stunned to hear the things she was saying about him.

It was basically “He couldn’t help it because he's Black but

heis not violent because he is not young and Black”, she did say words,

or her exact words, it’s been years but what she said, “He' s not like one of

those young Black males out there, you know ravaging society. He'san

older Black man so he's not worried about that now . . . | wrote her areal

hot letter!

Alan was able to call what he described asa“racist” attorney on the carpet for a defense
that was rooted in racism. How many times had this attorney used this approach previously
when the prosecutor, along with the other legal actors, was White. Why did she not know that
such an approach was racialy charged and ultimately unacceptable? The answers to these
guestions speak to the necessity for increased diversity in the field. Increased diversity not only
will result in increased sensitivity to defendants through representation who can culturally relate,
but it also will serveto tear at the racism, similar to the experience detailed by Alan, that has

been allowed to thrive unchallenged.
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Theme 3: Race Influences Sentencing and Affectsthe Nature of I nteraction Between the
Judiciary and Black Attorneys

The Black attorney participants were consistent in their assertion that there is a nexus
between race and the nature of their interaction with the judiciary and final outcomesin criminal
and civil cases. It was generally agreed that White defendants and plaintiffs receive preferential
treatment by judges. Further, the Black attorneys also felt that judges treated them differently
because of their race. Many reflected on past experiences in which judges had displayed a lack
of respect for them because of their race; these experiences included examples of judicial race-
based disrespect and adverse decisions that the Black participants believed were racially
motivated. Many of the Black attorney participants recalled specific instances in which they
thought that the judge rendered a harsher sentence for their client solely because their client was
Black.

The Black attorneys generally agreed that White judges are more lenient on White
defendants than on Black defendants. In addition to discussing the discriminatory behavior of
White judges, the White participants also addressed the following problem areas. (@) Black
judges are also biased against Black defendants and (b) The impact of race on the interaction
between judges and attorneys. In addressing thisissue, several of the Black attorneys were
“familiar” in their response as to say that “we” as Black men and women know that racismisa
problem from the bench. Linda noted that:

Y ou will see the difference in, you know, the charges that he iswilling

to dismiss, how much he' swilling to work with the White family as

opposed to aBlack family and it’s you know, there are blatant differences.

Lindaworked with Juvenile Court in the metropolitan Atlanta area and said that it was absolutely

the case that White judges were more lenient with White juvenile offenders and much harder on
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Black offenders. The White judges were more likely to be willing to work with White families.
The assumption seems to have been that the White youths simply needed rehabilitation since
they had committed an error in judgment or made a mistake which could be remedied; with
regard to Black youths, the assumption seemed to have been that they were destined to be
deviants, and as such, harsh punishment was appropriate.

The Black attorney participants posited that White judges assume that White defendants
are innocent and that Black defendants are guilty. They attributed this assumption to race. Alan
gave a somewhat shocking example of this White judicial assumption of White innocence and
Black guilt in criminal cases. Alan recalled a case in which the primary offender was a White
female. The judge in the case assumed that she had somehow been forced to participate in the
aleged crime. Thejudge directly questioned her about how she had been forced to take part in
the crime even though there was no evidence to support this assumption:

The White female was from Tennessee and had just pled guilty

to six counts of felony drug dealing in Tennessee and was to be

sentenced in Tennessee. We are taking our pleain Dekalb County

and after the girl pleads guilty, we are tying to say it’s her drugs

and I'll never forget, the judge asked her, “Why did you say that

these were your drugs? Did the other people make you say it was

your drugs?’ And here | am thinking to myself, “ She’s the White

woman, the facts are she was driving the car. She is the one who

pulled up, Slowed down, did all the other things relative to getting

them for the drugs. Sheisthe one who just pled guilty to six counts

of cocaine possession in Tennessee and isgoing to jail. | think she was
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looking at ten yearsin Tennessee. The two Black males have no priors

and you are going to ask thiswoman if they told her to say the drugs were

hers?’

The judge assumed that there had to be force and intimidation involved for a White woman to
plead guilty to acrime and to testify in support of the exoneration of two Black defendants. He
had concluded that the real culprits were the two Black defendants; just as the juvenile court
judge discussed by Linda assumed that Black youths were inherently criminal, the judge in this
case made a similar assumption about the two Black co-defendants-they were the ones who were
the criminals and there had to be alogical and viable reason as to why a White woman would be
involved.

Black judges are also biased against Black defendants. This problem of judicial biasin
sentencing and interaction with defendants al so exists with Black judges interacting with Black
defendants. Thisisanissue of either internalized self-hatred or self-preservation. Either the
judges actually believe that most Blacks are inherently criminal and violent and warrant harsh
sentences and treatment, or they issue such harsh sentences to make it look asif they are hard on
crime regardless of the color of the defendant. It just so happens that in most cases, the defendant
will be aBlack male. William gave an example of thisissuein hisinterview:

The judge gives him five years. Black judge! Back defendant. Latino

female. And you are sitting up there and you say, wait a minute, now,

| understand he is nineteen but clearly he didn’t take advantage of this

girl. What he did was wrong and the law says that because he is under

twenty or twenty-one, you can give him a probated sentence. Y ou don’t

have to give him alot of time. Judge gives him five years. For what?
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What? No, thejudge is making a political decision. Y ou are being put

under pressure by the press for giving lenient sentences, “I’m a Black

judge. | know I’'m vulnerable and if someone runs against me, it isjust

because I'm Black, no way in the world I’ m siding with you.”
William was making reference to a case in which ayoung female continually harassed athenl8
year old Black male in an effort to get him to have sex with her. Evidence was put forth to show
that the female called the young man and invited him to meet her for the purpose of sex. She
gave graphic details of what was to occur. She did not refute this testimony at trial.
Nevertheless, the prosecutor pursued a conviction and the judge issued a harsh sentence.
William believed that the judge ultimately did not care about the young man because he may
have assumed that all such Black men are criminals and that ultimately he acted to protect his
own career on the bench. William’ s statements can also be used to support the contention that
such Black judges have internalized self-hatred of their own race, and this self-hatred is evident
in harsher sentences. Adrienne’ s comments also supported this conclusion of internalized self-
hatred. She noted that:

We have a couple of judges that are just hard sentencers and | think they

sentence, and one of them isaBlack judge. | think they sentenced, you

know, this particular one sentence, you know hard either way, Black,

White, Hispanic, whatever . . .
Nevertheless, the reality is that most of the defendants being referenced by Adrienne are Black
males who come before the judges. The White defendant is the exception; as such, the White
defendant may be deserving of a harsh sentence. This does not necessarily mean that the other,

primarily Black, defendants should be given equally harsh sentences. That is, harsh sentences
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may be regularly handed down because, in fact, most of the defendants are Black and the judges
are acting out of racial bias (White judges) or internalized self-hatred (Black judges).

The impact of race on the interaction between judges and attorneys. Another way in
which race impacted the judiciary was in interaction between judges and attorneys. Many of the
Black participants felt that their own race affected their interaction with judges or the way in
which judges related to them. The Black attorneys believed that many judges treated them
differently because of their race. They believed that oftentimes judges rendered adverse
decisions against their clients or assumed that they were incompetent because of their race.
Adrienne recalled a conversation that she had with a judge in which the judge admitted that he
had not always been fair to her when she argued cases before him:

| did just about all juvenile work and he was a superior court judge.

And | think that he didn’t know me and after | stopped working at

the University, he asked me would | take appointed cases and | told him,

“Sure.” | said, “I'll send you my resume” and he said, “Well, | know you

are qualified.” And | sent it to him anyway. And then subsequent to that,

we had a conversation one time where he acknowledged that he had not

been fair to me when | came here. And he said, “I know you thought, |

was a son-of-a-gun” and | was diplomatic, | said, “well, it was a difficult

time”, it was atime of adjustment, | guess, for them, you know, the legal

community. And anyway so we had a nice conversation . . . because |

was female and Black and from the North, he made assumptions about me.

He didn’t know me and | think over time, you know, when | would have
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casesin front of him when | wasin private practice, | think he recognized

that his assumptions werewrong . . .

Adrienne was forgiving of the judge even though she did acknowledge that she was treated
differently and somewhat with disrespect by the judge solely because she was a Black woman.
Interestingly enough, she was impressed with his confession and thought that such a confession
may have been an indicator of change. Even if such change had occurred, it cametoo late for
this judge since he was due to retire soon. How many of Adrienne’s cases should have had a
different outcome if the judge had been fair and truly impartial; her race had affected the
outcome of some of the cases she argued before this judge.

In complex cases, judges frequently assume that Black attorneys are less capable than
their counterparts. Maybe this assumption is made because it is still ararity in many
jurisdictions outside of Atlantato see Black attorneys handle such cases. Karen recalled that a
judge actually once questioned her presence as counsel on a death penalty case:

“ ... ajudge asked me when | was introduced as co-counsel on a

death penalty caseif | was simply there as window dressing, that was

the term that was used. Well, what are window dressings?

Karen noted that thiswas in Superior Court and that the judge is still on the bench. She was
shocked and appalled! The judge’ s statement clearly indicated that he did not take her seriously
asaco-counsel. Karen attributed his response to her race.

Similarly, Linda recalled a negative experience she had while recently interacting with a
judge in Rockdale County:

| had an incident in Rockdale County where the judge wouldn’'t even ook

at meand | don’t know if it had anything to do with race or it had anything
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to do with the nature and circumstance of the case. | mean, but of course,

me being in Rockdale and that was my first trial in Rockdale, that was my

immediate reaction. Was this arace thing or whatever and my clients were

Black and it was a custody issue.
Linda was so surprised by the judge’ s reaction that she looked for other reasons for his behavior
other than her race. She thought maybe, it was the nature of the case. But, why would that
prevent a judge from making eye contact? She reluctantly concluded that it had to berace. The
judge’ sreaction in this case indicates a lack of judicial respect for her as counsel. Without doubt
such negative interactions with the judiciary impact judicial decision-making.

Theme4: Black AttorneysMust Locate Their Practices Near Black Clienteleand Near a
Diverse Judiciary

The Black attorney participants were in agreement that |ocation was extremely important
to the success of their practices. Thisis because success was deemed to be directly related to the
racial makeup of the community in which a practiceislocated. Black attorneys prefer to locate
their practices where there is a supportive bench and potential clientele. Thisamost always
means a preference for the metropolitan Atlanta area because that is where the great majority of
Black judges and attorneys and Black residents in the state of Georgia are domiciled. For the
most part, potential Black clients seek out Black attorneys and potential White clients seek White
attorneys. Black attorneys who insist on locating in White communities suffer from racial
isolation which resultsin professional failure since White clients typically do not seek them out
for legal services.

When their practices were located in the metropolitan Atlanta area, race was less of an
issue. Thisisbecause in the metropolitan Atlanta area, a significant proportion of the lawyers

and judges are Black; therefore, racial awareness and sensitivity are more likely to be present.
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Many of the participants noted that they have located their practices to minimize the impact of
race on their individual practices. Thisissue of location surfaced among the Black attorneysin
their discussions related to each of the following: (a) Black attorneys avoid casesin jurisdictions
outside of Atlanta, (b) The diversity of the bench matters to the practice of Black attorneys, and
(c) the availability of clientele isimportant to practice success.

Black attorneys avoid casesin jurisdictions outside of Atlanta. The Black attorneys very
frequently would avoid cases that would require court appearances in jurisdictions outside of the
Atlanta metropolitan area. Many of the Black attorneys recalled experiencesin jurisdictions
outside of Atlantain which race had been a primary factor; therefore, in order to eliminate the
stress caused by such experiences, they choose to limit their practicesto the Atlantaarea. Carol
noted that many times when she has had cases outside of Atlanta, she has had to deal with the
presence of racism:

Y ou have to leave the metro area, but you don’t haveto go far.

Fayette county isjust a stone's throw way and we've just had an

African American who was appointed as the first judge ever in that

county and he's on the magistrate court but it just happened this year.

Chuck Floyd is his name, so he’ s maybe somebody you will want to

talk to about racism. And another African American judge who was

just appointed for the first time in Newton county which is Covington

and he' s an African American who went to the University of Georgia

and hejust got appointed for the very first timein history. So,

we are just expanding outside the Beltway really. And so those judges
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and those courts. . . | have had home cooked justice and very nice,

polite, both racial and gender offensive kind of reactions from people.

Carol noted that her treatment in Fayette and Newton counties had been racially-based; she
thought that opposing counsel and the bench treated her differently because of her race.

The diversity of the bench mattersto the practice of Black attorneys. One of the reasons
that Black attorneys prefer the Atlanta metropolitan areais that Atlanta has the highest
concentration of Black attorneys on the Bench; therefore, Black attorneys frequently try cases
before Black judges. Thiswas deemed professionally comforting to the Black attorneys
participants. Additionaly, the Black attorney participants assumed that race was less of issuein
ajurisdiction in which the Bench was diverse in itsracial makeup. For example, Carol noted
that it was her preference to restrict her practice to the metropolitan Atlanta area where Black
judges and attorneys were not ararity:

When you think you’ ve got eighteen judges on Fulton County Superior

Court, well, nineteen now, and out of those nineteen, you’ ve got

eleven Black, it changes the dynamics. Those judges interact with

other Black people who are equals or peers and they have a way

of dealing with other Black lawyers as aresult of the interaction in

amuch different manner. When you go out to Fayette county, you

don’'t have any and there was not an opportunity to interact with

anybody you considered a peer so that’s where you didn’t have

the sensitivities, you didn’t have the awareness, you didn’'t have

somebody to go bounce off this, “Should | call them this?

Should | call them that?’ Even in Fulton and Dekalb, Dekalb
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isalittle bit slower but they’ve got four or fivein Dekalb, soit’sjust

changing. | don’t think we have any in Gwinnett though yet (laughs).

The Black attorney participants seemed to be aware of the racial makeup of the judiciary and the
bar in the areas in which they practiced. The Black attorneys who practiced in the metropolitan
Atlanta area had all chosen to locate their practicesin an area that they thought would be “race
friendly”.

The availability of Black clientele isimportant to practice success. Another reason that
some of the Black attorney participants had chosen to locate their practices in the Atlanta
metropolitan area was because of the existence of a sizable Black clientele. As has been
previously discussed, Black attorneys are highly dependent on Black clientele for professional
survival since White clients do not seek them out for services. By far, White clients seek out
White attorneys. Alan chose to locate his practice in south Dekalb County to assure himself of a
large Black clientele and to take advantage of significant Black representation on the local bar
and the judiciary:

We are in south DeKalb County, so you have got to factor that into that

thereisnot & thisisaBlack Area. | mean, there are Whites that are

in the extreme minority over here in this part of the county. So, | have

amajority Black clientele, 1’1l say ninety-nine percent Black client base.

Alan explained that:

| mean, herein Atlanta, you are going to be hard pressed in the metropolitan

Atlanta areato practice law and not see and interact with Black

attorneys on aroutine basis . . . Now, maybe if you're out in the more

rural circuits, maybe the Black lawyer ratio is significantly less and therefore
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any stereotypes that might exist aren’t going to be confronted . . .

Alan found comfort in practicing in an areain which he knew that he would have a clientele that
he could relate to and who would not be suspect of his ability and expertise. Indeed, he had
developed a successful practice in the areain which he was located. Further, he knew that the
issue of race would be much less important in his practice because he was located in an area that
had significant Black representation on the bar and the bench.

Themeb5: JurorsConsider Racein their Deliberations

A significant number of the Black participants detailed experiences they had encountered
in which the jury voted to exonerate a criminal defendant in the face of evidence to the contrary;
thiswas viewed as aretaliatory strike against the criminal justice system. Similarly, oftentimes
White jurors frequently vote against Black defendants based solely on racial stereotypes. The
Black participants addressed this issue surrounding the connection between race and jury
deliberations in the following context: (a) Black jurors are sympathetic to Black defendants,

(b) The courtroom is aracially-polarizing environment, and (c) White jurors consider racein
deliberations.

Jury nullification hasits roots in English common law and occurs when a juror believes
that the evidence presented at trial establishes the defendant’s guilt, but, nonethel ess, votes to
acquit (Walker, Spohn, and Delone, 2000). Some Black people see jury nullification as an
opportunity to correct some of the past injustices of the criminal justice system. Professor Paul
Butler, aBlack professor of law at George Washington University Law School has gone as far as
to argue that “it is the moral responsibility of Black jurorsto emancipate guilty Black outlaws’

(Sphon and Spears, 1996, 675).
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Black jurors are sympathetic to Black defendants. The Black research participants who
addressed thisissue all seemed to understand why it happens and seemed to think that it was
necessary. The Black attorney participants not only understood why jury nullification happens,
but they also supported its occurrence.

William gave an example of how jury nullification works and of how he usesit asatria
strategy in selecting potentia jurorsin cases.

So on the other hand, if 1 go in front of ajury and we get some these Black

mothers on there, | think they may say, “I’m not sending a Black man down

the road when she knew what she was doing.” So, | just may get ajury

nullification in this case.

William was discussing a case in which a Black man was accused of rape and noted that he
believed that oftentimes Black mothers are sympathetic of Black men to the point that in such
cases they often decline to vote for conviction.

Although, in most cases jury nullification is not detected, Robert noted that he had a
mistrial declared once because of the issue of jury nullification:

I’ ve had one mistrial as aresult of jury nullification . . . the majority of

the jurorsfelt that these African American jurors were predisposed to

not convict.

The courtroomis a racially-polarizing environment. There was a belief that the entire
racial makeup of the courtroom with all of the trappings of justice was aracially-polarized
environment. As such, Black jurors were always inclined to move toward jury nullification.
Victor painted a clear picture of this racially-polarizing environment:

... it aso brings about jury nullification . . . you get an all Black
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jury, aWhite judge, a White court reporter, a White baliff, all White

police officers testifying, and you' ve got a White DA and here you

got this Black defendant . . and everything becomes suspicious with

Black jurors. . .

Victor’s description seems to suggest that Black jurors view the courtroom and its environment
as an ongoing symbol of oppression, and as such, they always seize the opportunity to win one
against the oppressive system.

White jurors consider race in deliberations. Race is taken into consideration in reaching
verdicts by White jurors also. William gave an example of a case he handled in which White
jurors voted based on race:

There wasn't evidence to convict but one or two people on the jury

refused to vote not guilty. Thisiswherea. . . what was the charge

... murder charge. Where a Black guy was charged with shooting this

man, two crack addicts testified and admitted that they lied. The

foreman of the jury was a senior executive for a company whose

facility wasin the heart of alow income Black neighborhoods and

his experiences was “ apparently they are all the same” so I’'m putting

him away, too, | don’'t care what the jury says.

William's statement indicates that White jurors often vote based on racial stereotypes regardless
of the weight of the evidence.

Findings Related to Resear ch Question 3: How do White attor neys view the efficacy of
continuing legal education in addressing therole of racein thelegal system?

There were many significant points which | noted after the analysis of the datain

response to research question 3. These points were: (@) the White attorneys agreed that the bar
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issilent on the issue of race with regard to CLE offerings; (b) the White attorney participants
were seemingly supportive of both the status quo and limited change in the current CLE
approach; (c) the White participants all agreed that the current approach and format has gross
inadequacies especially with regard to its ability to address the issue of race, but they could not
agree on how to address this inadequacy or whether or not the inadequacy should be addressed at
al through continuing legal education; and (d) the White participants seemed reluctant to step
outside the boundaries of the current format; they seemed to see the usefulness of addressing the
issue but questioned whether or not CLE was the correct forum through which to address the
issue. Each of these mgjor points will be detailed in the discussion which follows.

All of the White participants noted that the topic of race was noticeably absent from CLE
programming. None of the participants could recall one CLE experience or one CLE provider
who had addressed the issue. Such silence speaks to the importance of the issue to the profession
asawhole. Apparently, the profession does not deem the issue important enough to the practice
of law that it should warrant consideration in continuing legal education requirements. Sean,
when asked about CLE experiences that addressed race retorted, “If it (that is, addressed race)
has, I’'m not aware of it.” Donna noted:

| don't recall ever having heard, just discussed per se, issues of race

in the continuing legal education environment. | mean, | can’t think

of asingle. .. continuing legal education program that I’ ve attended that

has specifically dealt with race.

Most of the White attorneys had not thought about the issue until they were asked about it during
the interview. Donna thought out loud about why the issue may have not been addressed. Like

all of the other White participants, she really could not think of areason. She did note that to her
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knowledge, the bar wasn't required to address theissue: “Well, as best | know, there' s nothing
in continuing legal education that requires usto consider therole of race.” This begsthe
guestion of why not? Given that the findings regarding research question 1 clearly link race as
an important factor in the practice of law in Georgia, it can be persuasively argued that the bar is
obligated to address it in its continuing legal education requirements. The White attorneys
seemed not to recognize themselves as a party to the policies set and administered by the bar
regarding continuing legal education requirements. Without doubt, if each of them and their
fellow members of bar demanded change, the bar could not ignore such demands.

One of the primary reasons or excuses among the White attorneys as to why CLE had not
addressed race was that the topic, while important, did not seem to fit. This conclusion was easy
to reach because the current CLE structure was assumed to be the appropriate structure through
which the topic should or would be addressed. James noted that “there’ s not much in continuing
legal education where it discusses race, bias, preferences, that sort of thing. | think you plow
straight ahead assuming that it doesn’t fit.” However, why doesn't it fit? Continuing Legal
Education is mandated by the leadership of the State Bar of Georgia. Thereality isthat the topic
will fit when the leadership decides that it should fit. Again, James assigns blame for the
decision to exclude the issue to others-he declines to share in the blame for the exclusion.

Only one of the White attorney participants recalled ever experiencing or seeing a CLE
event in which race was addressed. Janice recalled:

| haven’t seen much reaction by the profession. | mean just very recently,

| just remember seeing some sort of advertisement for some sort of

continuing legal education thing where they were having like a session on

minoritiesin the profession. And | think in nine yearsit isthe first time
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I’ ve ever seen anything likethat. Andit'snot anissuel think I’'ve redly

heard talked about by the profession meaning like Athens Continuing Legal

Education or at Bar meeting or anything like that. So, it’s not something

| really have noticed the state bar paying any attention to whatsoever.

Janice could not recall where she saw the advertisement but she was sure that she had recently
noticed such an ad for the first time. It isunlikely that Janice saw the ad as an offering in the
Institute for Continuing Legal Education in Georgia because the Institute has not had such an
offering in its history. She may have seen the ad in another CLE provider’s advertisement or
more likely she saw that ad soliciting participation in the event scheduled by the Gate City Bar
Association (Association of Black Attorneys based in Atlanta) at the State’ s annual Bar meeting.
In any event, all of the White participants agreed that the bar is silent regarding the issue of race
in continuing legal education offerings. Most admitted that they had not thought about the issue
until the interview but did think that it was worth the bar giving consideration to itsinclusion in
the future.

Probably the most startling finding which emerged in response to research question 3 was
the support for the status quo in CLE offerings and programming. The White participants
seemed to genuinely be concerned that the CLE had not addressed the issue of racein any of its
past offerings; however, many were not sure that the issue could be effectively addressed in the
current CLE environment, and as such, saw any attempt to address the issue as doomed to failure
and frustration. Consequently, they were not eager to experiment with change; they’ d rather
keep things the way they are now. Donna spoke to this issue when she noted:

So, | think it would be hard to run a CLE program where you are dealing

with some of these difficult Issues. People don’'t go to CLE to deal with
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stuff like that. They go to get updates on the law and find new ways of

dealing with certain types of things. It’s not what people expect to deal with.
Donnaexplained that “if it is conscious raising, is that the place to do it? Or the methodology of
doing it?’ Y et when pressed for an appropriate and effective technique, she could offer none. If
not CLE, then where? Thereality isthat professional education should address issues that affect
the practice of that law in Georgia. Donnadid recognize the value in addressing the issue; she
just did not think that change would result from CLE experiences.

Anything a society does, | think, to demystify other cultures,

to facilitate interaction between cultures. . . It would be viewed

as being positive so | would say from that standpoint, sure. . . but

I’m not sure these changes happen in alecture setting with a presenter.
There was a reluctance to challenge the current CLE format. Most of the White attorney
participants were unable to see beyond the current CLE format and structure; therefore, most of
them questioned the effectiveness of a CLE program that would be designed to address the issue
of racein the profession. If the current format is not conducive to addressing the issue of race,
then why not change the format? This alternative seemed unavailable to amost al of the White
attorney participants. The White attorney participants seemed comfortable in alowing the
current CLE format to act as a constraint against addressing the issue of race. It was not evident
to the White attorney participants that the current format had been designed by White male
attorneys; as such, inherent in its design was the protection of the interests of the power brokers
in leadership positions. The inclusion of race is adirect threat to those interests; thus, it should

come as no surprise that the current format makes it difficult to address such issues.
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The White attorneys did not see the urgency in CLE addressing the issue since, according
to most of them, there had been so much progress in race relations since the 1950’ s and 60’ s:
Patrick explained:

| don’t see any obvious advantage of . . . you know, putting a problem

...out front and talking about it. It’'s certainly a good thing but

... the exclusion is not the exclusion of the fifties or of the sixties

or seventies. | mean, there is not overt prejudice.
Patrick recognized that racism in modern American society often manifestsitself in amore
covert, sophisticated, and subtle fashion relative to its presence in the 1950's and 60’ s.
However, what he failed to account for isthe reality that although its manifestation is different
today, this doesn’t mean that it is any less pervasive, and therefore, no less worthy of attention.
Patrick went even further by noting that he thought it would be inappropriate to address the issue
of race:

| don’t think it would be appropriate and | don’t think it would

solve the problem and to just to be very candid, if | see a seminar

program and it’s on race relationships and law and then thereis

another one that says“ Tax Consequences in Drafting Divorce

Settlement Agreements’, it’s not going to be a hard choice for me.
Patrick was adamant about there being no need for CLE offerings which addressed the issue of
race, he noted that CLE offerings should be useful to the practice of law and an offering
addressing race would lack such relevance:

But if you just plunk out a seminar out there on a general topic, nobody

isgoingtogotoitand | don't carewhat it is, whether it is flower arranging
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or racerelations. . . it's got to be on something that we are going to

need, we are going to use and we are going to get credit for because we

have got to get trial practice credits, we have got to get professionalism

credits, we have got to get ethics credits and unless you can squeeze

into one of those categories where | need my hours, | ain’t going.
Dave agreed that addressing the issue of race in CLE programming would be a good idea;
however, he thought that it would be a failure because such an effort would amount to “too little,
too late’: *“So, you have gotten to that point in your life and you hadn’t been interested enough,
or you haven't figured it out? One little three hour CLE classis not going to do any good.”
Dave noted that he thought such an attempt to address the issue through CLE would be viewed
asanegative: “And | think also what creates negativity is when people are forced to do
something that they are resistant to-they look for reasons to justify their own thought.” Dave
thought that those who most “need the class probably won't get anything out of it” because they
would be so negative about it from the start. Dave’'s comment does not recognize the complexity
of ingtitutionalized racism and how it plays out in society. Whileit istrue that one CLE class
will not effect significant change; it is also true that a CLE class which addresses race would go a
long way toward eliminating the silence currently surrounding the issue and would at |east make
attorneys think about itsrelevance in their practice. Currently, there is nothing which challenges
attorneysto consider race as an issue in law practices. If thereisto be an avenue for progress, it
will start first with consciousness-raising. Severa of the White attorney participants
recommended that the structure be changed to allow for discussions and interactions with an eye
toward consciousness-raising:

| could certainly see. . . dealing with the topic or having it as part
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of acontinuing legal education program, brief discussionsof a. ..

probably much as anything a consciousness-raising . . . you know,

the whole discussion about language which | think isimportant and

islessdifficult. It'samorefacialy neutral topic to talk about. |

could see that being done.
Donna noted that most of her colleagues were oblivious to the impact of race on their practice let
alone the profession as awhole; therefore, she thought it made sense for the bar to address the
issue through CLE. She thought that consciousness-raising should be the first objective. She
wanted to see CLE embrace afacilitative setting:

So, dealing with the issuesin afacilitative setting. Y eah, not a bad idea.

I’d love to see what would happen if the continuing legal education

folks put together a seminar and it focused on racial issues, how we. . . deal

With them, work with each other.
She thought that she and her colleagues needed to be occasionally challenged in their beliefsin
order to make progress on the issue:

But my own belief isthat people would be challenged in their beliefs

and in this thinking; including lawyers, including judges, you know,

we all sort of get stuck in our little niches. And it doesn’t hurt usto

be nudged. . . It would be interesting to see if anybody showed up

and that’swhy | said earlier if you were going to try to inculcate

thisinto the system, it would have to come from up top to say that

we have this. | don’'t know if any states do that or not . . .
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There were afew White attorneys who did recognize that if the Bar were to address the
issue of race effectively that it had to change its current approach. These participants thought
that the need to address the issue outweighed any perceived need of comfort in retaining the
current CLE approach. Also, these participants agreed that the current approach was ineffective
even in addressing issues related to the maintenance of technical skills. Several discussed the
current CLE process in which participants attend CLE sessionsin order to “get their cards
punched” so that they can acquire the necessary 12 hours each calendar year in order to maintain
their licenses to practice law. Severa admitted that they had observed fellow attorneys leaving
CLE sessions after check-in or doing other legal work while CLE seminars are in session; they
agreed that very few attorneys give the seminars their full attention. As such, they welcomed
change in the current format.

Several of the White attorney participants thought that one of the immediate actions that
could be taken in addressing the issue of race through CLE wasto first diversify the CLE
presenters. Donna noted that CLE needs diversity among the presenters:

| don’t know to what degree there are even . . . minority race or ethnic

groups that are represented on the professional staff at continuing legal

education. | can’t think of any . . . the people that | could think of over

there are White males (laughs).

Donna assumed that there had to be Black representation among the CLE presenters and planners
but that she just had not seen them. Donna’ s assumption is erroneous. Program Planning at CLE
events sponsored by the Institute of Continuing Legal Education in Georgia has historically not
included people of color, and the presenters at the CLE events are rarely Black presenters.

Patrick reiterated Donna s opinion with his observation. He noted the CLE planning must
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become more inclusive; he maintained that we need to start by including Black attorneys at the
planning table:

We need a Black guy on this committee, | mean, hell, I’ve said it (laughs).

So you know, that in itself is aproblem and you call it tokenism or

whatever but it’s still receptive as opposed to saying, “Hell will freeze

over beforewe have. . .” | hope we are beyond that, | certainly have not

never, ever experienced that in any sort of organization, any attitude

anywhere. Never, ever.
Both Donna and Patrick recognized the significance of diversity among presentersin breaking
down barriers and racial stereotypes that exist as aresult of limited or no interaction among the
races within the profession. The White attorneys were surprised at how little interaction they had
with Black attorneys given the significant Black membership in the GeorgiaBar. Several of the
Black attorneys also talked about this issue; many desired to see an increase in Black CLE
presenters as a means of letting White attorneys know that Black attorneys also have expert
knowledge in specialized areas of the law and should be sought out for their input. These
attorneys thought that very often the assumption that their success could be solely attributed to
affirmative action did not allow White attorneys to view them as professional equals or as
attorneys with expert knowledge in a given area of the law.

Thereis aneed for the Bar to mandate a race component to continuing legal education in
order to successfully address theissue. Asmany of the White attorneys noted, simply offering a
race-related CLE event that is optional will not be successful; those who should attend will not.

Further, an optional offering does not acknowledge the urgency of the program and the
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significant impact of race on the profession. As of the writing of this dissertation, only the state
of California mandates the inclusion of arace or bias component in CLE requirements.

Another option would be to include arequirement to address race as a part of one the
existing mandated topics. For example, the current mandated topic of Ethics could easily and
justifiably be expanded to include the coverage of race. Paul included this optionin his
feedback:

WEell, | think that you certainly would in a CLE class, whichis

typically aday or two or more. . . that you could certainly have half

an hour, an hour dedicated to particular issues. . . and definitely in the

criminal issues based on what we' ve talked about there are obviously

issuesthere. And sol certainly think it could definitely be a part of CLE

and we have to do some of the ethics and | think we usually could tie it to

acertain ethics portion of CLE. It could be very effective.

However, such an approach would be quite limited. Thiswould mean that one or two hours each
year would be set aside to address race and race would be only one of the many topics that could
be addressed under the topic of ethics; the CLE offering becomes optional under this proposal
and as such, would be potentially doomed to failure. A far more effective approach would be to
infuse race as atopic throughout all CLE. Such an approach could be justified by the fact that
race impacts almost every area of the legal practice, and as such, afar reaching approach is
necessary in order to adequately addressit and to stress the importance of the issue. Sean argued
for such an approach when he noted that it would be a“good idea during any program to have

somebody come in and talk about the implications of race on this particular topic”.
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Findings Related to Resear ch Question 4. How do Black attor neys view the efficacy of
continuing legal education in addressing therole of racein thelegal system?

The Black attorney participants discussed the issues surrounding research question 4 with
adecided sense of urgency. There were a number of significant points which | noted in the
analysis of the data in response to research question 4. These points are: (a) the Black attorneys
agreed that CLE should address the issue of race and that the status quo was not acceptable,

(b) the Black attorneys agreed that even if the objective was simply consciousness-raising, that
this objective was an acceptabl e start, (c) many of the Black attorneys thought that the Bar
should start by including more Black attorneys as CLE presenters as atool to tear at racial
stereotypes, and (d) almost all of the Black attorneys supported mandated race awarenessin
CLE. Each of theseimportant points will be discussed in detail in the discussion which
follows.

All of the Black attorney participants noted that they had never attended a CLE program
in which race had been specifically addressed. Adrienne observed that she had never even seen
“anything addressing race” from the Bar. Linda also observed that she had “never seen any
courses offered that dealt with the issue of race.” Given that all of the Black attorney
participants indicated that race was a significant issue to the practice of law, how isthat the Bar
has never addressed the issue through CLE programming? The answer to this question liesin
what the overall members of the bar deem to be important, and in who is at the planning table.
The Bar has not recognized the problem and CLE programming is controlled by those who arein
leadership positionsin the several CLE provider organizations. CLE planning is currently
accomplished against the backdrop of the functionalist approach. The intent and purpose of CLE

programming isto maintain and cultivate expert knowledge needed to successfully practice law.
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While each of the separate voluntary race and ethnic-based bars engage in their own
individual programming, these programs are typically attended only by their respective
members; in most cases, the general membership of the Bar is unaware of these offerings. Carol
noted:

... S0 what we ended up having are specialized bars, we' ve got a

Hispanic bar, we' ve got an Asian and Pacific American bar, and we

have got a Black bar association and those organizations get together and

do things.

Nevertheless, White bar members are typically unaware of the program offering of these
specialized bars, and even if they were aware, it is questionable that the vast majority would
voluntarily attend such offerings.

Even in those cases where skepticism about itsimpact or its ability to bring about change
was expressed, the attorneys at least agreed that it was a start. Adrienne said in frustration: “It’'s
astart. | don't know if it isgoing to change anybody.” For these attorneys, silence was
unacceptable because it only served to perpetuate the status quo and the status quo is
unacceptable. Adrienne further noted:

| think awarenessisthefirst step. And if they can deal with some

awareness and deal with race, then | think my mind might be able

to go to other things that they can do but they haven't really taken

thefirst step as far as I’ m concerned.

Some of the attorneys were somewhat more optimistic about the effects of such afirst step.
Some thought that by raising awareness of the issue among the members of the bar through CLE,

change might be forthcoming. Karen expressed this sentiment when she noted:
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| think it certainly could play arole and not as much for the attorney’s

of color as| think it would also enlighten the general population of the

Bar to be made aware of color, and race, and how it does play a part in

the practice of law so that everyone can be made aware. | think the

attorneys of color are already aware of it and | think it would be helpful

and beneficial for the rest of the Bar to not just be made aware, but to

become more sensitive to the fact that race and color play, | believe, a

significant rolein the practice of law . . . I’'m not sureif I’'m just dreaming,

but would hope that when a person becomes more aware of something,

they become more sensitiveto it. They are more responsive to issues as

they arise and that it would help in basic communication, and effectiveness

in the practice of law.

For Karen, the usefulness of including race in CLE offerings was primarily through raising
awareness among the White members of the Bar. She and many other Black attorney
participants believe that the Black members of the bar are already aware of the impact of race on
the profession because racism is a part of their daily lived experiences both at the personal and
the professional level.

Thisidea of consciousness-raising and increasing sensibilities was common throughout
the interviews with al of the Black attorney participants. The notion hereis that the existence of
racismin society and itsimpact on the profession of law is so normal to the fabric of our society
that White people do not notice it. Its presence in the practice of law is so prevalent from the
perspective of the Black attorney participants that it is not normally noticed by White lawyers;

therefore, a CLE offering aimed at increasing sensibilities would be agood start. Carol noted:
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There should be offerings for how do you deal with people of different

races or racial sensitivities because | don’'t think that a lot of older people,

like the twenty-year and out folks, | mean, they just don’t know.

Carol thought that the problem exists primarily with the older members of the bar who may have
grown up in aworld that did not value diversity, and as such, they have not had much exposure
to people of other races and culture. She did not recognize that even young White attorneys were
also apart of the problem since they benefit from White privilege in the profession and have a
vested interest in protecting the status quo. Nevertheless, she recognized that racial awareness
was the starting point in addressing the issue through CLE.

The Black attorney participants believed that the need for diversity was so pressing in the
profession that diversity should be addressed through CLE programming. The participants
thought that the bar could address it in two ways through CLE: one way was through the
utilization of diverse CLE presenters and the other way was through diversity consciousness-
raising in theindividual CLE programs. Alan felt that through the increased presence of Black
attorneysin CLE sessions, progress would be made in breaking down stereotypes of Black
attorney inferiority and incompetence:

evenif ...they addresstheissuein terms of just having

more African Americans as presenters of CLE topics because | know

attorneys who are African American who do CLE topics. From that

perspective, that does alot to undercut the concept of Blacks lacking

gualifications. . . . | think to confront the issue head on is having more

people of diverse backgrounds being presenters which will combat

stereotypes as opposed to trying to indoctrinate someone, lawyers,
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for the most part, aren’t going to be indoctrinated because we are strong

and opinionated people and the minute you say something offensive,

you've lost me.

Alan believed that using diverse presenters was the most effective strategy that CLE could use to
address the race issue and help dismantle stereotypes. Many of the attorneys believed that part
of the problem rests with the limited interaction the White attorneys have with Black attorneysin
the bar. Black attorneys interact primarily with their fellow Black bar members through
specialized bars such as the Gate City Bar Association. Such self-isolation is aresult of
exclusion from the State Bar Association; the Black attorneys felt that their voices were silenced
in that setting.

Alan believed that in their limited interaction with Black attorneys, White attorneys
interacted primarily with Black attorneys who confirm their deeply held stereotypes and that
through the use of diverse presenters or the inclusion of Black presenters, CLE could help to
eliminate these stereotypes.

Thereis adifference there so if you are dealing with people who confirm

your stereotypes and you are practicing law, you don’'t deal with Blacks

who don’t confirm your stereotype. Y our stereotype is confirmed over

and over again which iswhy | say that CLE can change by just putting

those faces up there and having them speak because there are plenty

of competent African American attorneys around who can speak, lecture

and do all these things and once people deal with it from that perspective,

it'slike. .. “you know, Blacks aren’t as dumb as | thought”, but what |

am saying is that they probably won't have that conversation in their conscious
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mind but in their subconscious mind, such asit exists, they will have that

conversation . . . | mean, how often have you dealt with a compliment.

Y ou get that all the time, “you’'re not like al other Blacks’ and it islike,

wow, | can’t believe you actually said it out loud. But imagineif that

came out loud, imagine what is not being said.

Alan believed that by putting faces of color before attorneys attending CLE meetings, it will also
lead to further discourse around the issue of race and this much needed dialogue among White
members of the Bar will tear at their deeply held stereotypes. Alan’s expectation is somewhat
unrealistic because there is no guarantee that such a dialogue will happen from person to person.
It will more likely be the case that White attorneys will remain silent even if the increased
exposure challenges their deeply held stereotypes. At best, such challenges would be deeply
persona and any manifestation of change would take along time to surface. For most of the
Black participants, immediate progress was desired.

If, in fact, CLE were to attempt to promote diversity, it would have to connect such a goal
to the overall purpose and objective of CLE. How does promoting diversity advance the
profession and help individual attorneys become more successful in their practice of law?
William pondered this question:

So, the question iswell, how is promoting diversity going to promote the

profession? And we need to get more diversity here so I’d have to say

you answered that question. Do you see what | mean? In other

words, I’'m trying to get away from political correctness and to make

it bottom line, how does it help usin the profession to promote

diversity . . . so, what | am saying is how isit going to help me win
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this case, how isit going to help me promote the profession and ties

specifically to diversity? | think that’s the way it could happen to

answer that. Makeit aCLE type of issue. .. what’s the purpose of

CLE? | mean, Isn'titjust to promote the profession and professionalism

and to continue the legal education so that you will become a better

attorney? Do you see what | mean? Well, show me how diversity is

going to make me a better attorney or promote the profession.
The answer to the question was obvious to William. The purpose of CLE isto promote the
profession, to provide the necessary education and training to practicing lawyers to maintain
minimum skill levels which assure success in the practice. Diversity isin the best interest of all
practicing attorneys because as William points out, it could directly impact the bottom line.
When attorneys cannot interact and relate to their clientele successfully, business will suffer.
The ability to attract future business is impacted. Further, it in the best interest of the profession
to embrace diversity because society is becoming increasingly diverse and the image of the
profession could potentially be tarnished if it continues down aroad which balks at diversity.
Carol provided thoughts that agreed with William that diversity could be sold to the bar
membership if it istied to the bottom line or economics:

And so, I’'m thinking that through the professionalism classes, the

Bar emphasizes what you can do in your local community which

may be Warner Robins, Georgia, to include more people of color

in your Bar meetings. How can you reach out and have sessions

on how you can reach out and network with minority lawyers. What

can we do as a profession to include all people of color because they end
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up being your next legislator, they may be the next mayor, there

may be some benefit financially to them that they hadn’t thought

about it for economic reasons, because you know, doing it is what gets

White peopl€’ s attention, there’' s always an economic way where we

are dealing with relationships, they are dealing with money. So,

tailor to the money, the economics of diversity.

Carol noted that White attorneys would not be interested in fostering better relationships with
their fellow Black attorneysin the bar unless there was some direct economic benefit to them;
therefore, she suggested that CLE focus on the economics of diversity and institute programs

which would be geared towards helping White attorneys to increase Black participation in the
local bar and community.

All of the Black attorney participants noted the current CLE programming approach did
not meet their needs. The Black attorneys agreed that for them CLE was just a matter of getting
their required hours each year without necessarily getting anything out of their CLE experiences.
They had low expectations of CLE. None of the attorneys had ever even given thought to the
idea of CLE addressing the issue of race prior to their interview. Thisis because their
expectations of CLE were such that they did not consider it as a mechanism for addressing
serious issues that affect the bar or their practice of law. For them, CLE was a“card punching”
experience; they were required to acquire twelve hours of continuing legal education each year,
and each CLE experience represented a punch in their annual cards towards that twelve hours.
Carol stated that “1 don’t recall any continuing education classes being devoted to race.” She

was surprised at that void given the significance of race to the profession of law. Lindaalso
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noted that she had “ never seen any courses offered that dealt with the issue of race.” Alan also
spoke to the blatant absence of race in CLE programming:

So, to the extent that the absence of having any is abad thing, then they

don’'t do agood job of it. Now, when they addressit, what are they going

to address or how are they going to addressit, it is going to be a much more

difficult issue. | mean, in terms of how do you not offend somebody when

you are at the Bar talking about the issue of race?

Alan noted what each of the Black attorneys had observed, he had never seen a CLE offering that
addressed the issue of race. His additional comments provided a glimpse into why this may be
the case. He anticipated that it would be inevitable that someone would get offended. Without
doubt, he was referring to White attorneys; he anticipated that they would be uncomfortable
becoming engaged in dialogue that addressed the issue of race. Nevertheless, if the purpose of
CLE isto promote the bar and maintain the competency of the members of the bar, then CLE
should address the issue since race does significantly impact the practice of law based on the
participant’ s input.

The resistance that may result from the lack of comfort surrounding the issue can be
addressed through mandated continuing legal education that was espoused by some of the Black
participants. Currently, the bar mandates that each member of the bar must obtain twelve
continuing legal education hours each year and among those twelve hours, one hour must be
acquired in the areas of professionalism and ethics and at least three hours must be acquired in
the area of trial practice. Mandated continuing legal education would require that the bar add an
additional areato the existing three (professionalism, trial practice, and ethics) areas and require

that all members of the state bar acquire a minimum number of hours in the newly designated
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area. For example, the bar could add an area labeled “racial awareness’ and require a minimum
of three hours annually in this newly designated area. Such an approach would potentially have
atwo-fold effect. First, it would clearly indicate to the bar membership the significance of the
issue to the profession. Just as professionalism and ethics are deemed to be highly important
areas, race would receive asimilar endorsement. Secondly, by designating racial awareness as a
mandated areafor CLE, CLE providers would be motivated to develop continuing legal
education courses to address this new area. Because demand for such offerings would be assured
through the mandate, such offerings would start to appear immediately in CLE provider
offerings. Most of the Black attorney participants saw the mandated CL E approach as a positive
step toward addressing the issue even though many anticipated some resistance from White Bar

members.
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CHAPTER 5

CONLUSIONS, DISCUSSION, AND RECOMMENDATIONS
Introduction

The purpose of this chapter isto discuss the findings, conclusions, and implications of the
study. There are seven mgjor sections. They are (a) summary of the findings, (b) conclusions of
the study, (c) discussion of conclusion one, (d) discussion of conclusion two, (e) implications for
practice, (f) recommendations for further research, and (g) concluding comments and personal
reflections.

Summary of Findings

The purpose of this study was to determine attorney perspectives on race, the lega
system, and their level of support for the inclusion of race-related topicsin continuing legal
education requirements for the state of Georgia. The study sought to ascertain whether or not the
degree and nature of the support is connected to the race of the attorney. To that end, the study is
situated in critical race theory. Central to critical race theory isthe use of narratives from people
of color to understand the unstated assumptions of privilege and racism. Therefore, it was
appropriate to use a qualitative methodology in order to give voice to the experiences of Black
attorneys and to add the necessary contextual contours to the seemingly objectivity of positivist
perspectives (Ladson-Billings, 1998). By giving voice to the experiences of Black attorneys, the
research infused the viewpoints of Black attorneys, aracialy oppressed group, into the overall

efforts of critical race theorists to reconstruct a society burdened by racial hegemony (Barnes,
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1990). Delgado has pointed out that there are three fundamental reasons for “naming one’s
reality” inlegal discourse: (a) much of “reality” issocialy constructed; (b) stories provide
members of out groups a vehicle for psychic self-preservation; and (c) the exchange of stories
from teller to listener can help overcome ethnocentrism and the dysconscious (King, 1992) drive
or need to view the world one way.
There were four themes identified in response to research question one which asked:
How do White attorneys view the role of race in the legal system? These themes were as
follows:
1. Racial inequality ispervasivein the legal system
2. Race influences sentencing and affects the nature of interaction between the judiciary and
Black attorneys
3. Black attorneys are victims of race-based exclusion at al levelsin the profession
4. Black attorneys must locate their practices near Black clientele and near adiverse
judiciary
All of the White participants addressed the pervasiveness of racial inequity in the criminal justice
system. In many cases, the attorneys did not have first-hand experiences to talk about; however,
for them daily observationsin the courtroom and in their interactions with other attorneys made
it clear to them the criminal justice system unfairly targeted people of color. Similarly,
observations and experiences from their practices had led many of the White attorneys to
conclude that race had a direct impact on decision-making in the judiciary. Most of the White
attorneys agreed that Black defendants are unfairly treated by the judiciary.
Black attorneys are the victims of race-based exclusion at ailmost all levels of the

profession. Among the White attorneys, this exclusion was discussed in respect to four areasin
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the legal profession: (a) law school admissions and overall diversity within the bar, (b) the
judiciary, (c) at the bar leadership level, and (€) in the various practice speciaty areas now
dominated by White attorneys. This exclusion has so alienated Black attorneys that in most
cases, Black attorneys seek out supportive local es such as the metropolitan Atlanta area in which
to locate their law practices. Location iscrucia to the success of Black attorneys since White
clientswill typically not seek them out for legal representation; Black attorneysrely primarily on
aBlack clientele for success.
There were five themes identified in response to research question two which asked:
How do Black attorneys view therole of race in the legal system? These themes were as
follows:
1. Thejudiciary, White attorneys, and jurors view Black attorneys as incompetent
2. Black attorneys are victims of race-based exclusion at al levelsin the profession
3. Raceinfluences sentencing and affects the nature of interaction between the judiciary and
Black attorneys
4. Black attorneys must locate their practices near Black clientele and near a diverse
judiciary
5. Jurors consider racein their deliberations
The vast mgjority of the Black participants addressed the issue surrounding the perception of
Black attorneys as incompetent. Many expressed frustration at thisissue and talked with a sense
of urgency about the need of the bar to address the issue. It was generally agreed that racism and
awillingness to embrace prevailing stereotypes fueled this problem. Also, many of the Black
participants attributed the exclusion of Black attorneys from the prestigious law firms and other

areas within the bar to the presence of racism and decision-making based on racial stereotypes.
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This problem of racial exclusion was found to be significant. Asaresult, Black attorneysfind
that their voices are only heard when they create specialty race-based bar associations.

The Black attorneys asserted that White defendants and plaintiffs receive preferential
treatment by judges. Many gave first hand accounts of cases they had argued in which the
outcome was colored by race. Several also gave first-hand accountsin which the judiciary had
disrespected them because of their race. Most Black attorneys choose to aleviate this problem
by locating their practices near the metropolitan Atlanta area where the judiciary is diverse and
there isasupporting racial climate. Black attorneys who locate their practices in White
communities suffer from racial isolation and professional failure since White clientstypically do
not seek them out for legal services.

Many of the Black attorneys detailed experiences with jury nullification. Apparently,
jury nullification is not an unusual occurrence for Black attorneys. Most of the Black attorneys
did not view jury nullification as a negative occurrence, but rather saw it as something to be
expected in response to the racially oppressive nature of our criminal justice system.

In response to research question three, the White attorneys were supportive of both the
status quo and limited change in the current CLE format. These attorneys agreed that the current
format was inadequate and needed to be refined especially if it isto include the issue of race.
However, White attorneys were reluctant to advocate a sweeping overhaul of the current
approach; they did not want to step outside of the boundaries of the current format. White
attorneys recognized the importance of the topic to the profession of law; however, they did not
see the urgency for CLE to addressit, and in some cases, they questioned the appropriateness of

CLE to address the issue.
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In response to research question four, the Black attorney participants al agreed that CLE
should address the issue of race and that the status quo is not acceptable. There was a decided
sense of urgency among the Black attorneys about the nature of the race problem in the
profession and the need of CLE to address theissue in its programming. Most of the Black
attorneys agreed that even if the objective was to make the membership conscious of the issue,
that objective was an acceptable start.

The findings summarized above lead to two major conclusions. The first conclusion is
that Black and White attorneys agree that there is substantial racia inequity in the legal system
and that racism impacts the practice of law. The second conclusion isthat Black and White
attorneys diverge on the extent to which they would restructure continuing legal education to
address the presence of racism in the legal profession. The findings which support the first
conclusion are derived from research questions one and two and the findings which support the
second conclusion are derived from research questions three and four. Therefore, research
guestions one and two are discussed in detail below in support of conclusion one and research
guestions three and four and discussed in detail below in support of conclusion two.

Conclusions of the Study

As mentioned above, this study has two major conclusions. One conclusion based on the
findings tied to research gquestions one and two is that there is substantial congruence between
how Black and White attorneys view of the role of race in the profession of law. Both Black and
White Attorneys agree that there is substantial racial inequities that exist in the criminal justice
system and that these inequities are directly related to race.

The second conclusion is that Black and White attorneys diverge on the extent to which

they would restructure continuing legal education to address the presence of the racism in the
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profession. The Black attorneys were certain that CLE should address the issue of race because
of its prevalence in the profession. They clearly thought that it was neglect on the part of the
profession not to have addressed the issue. The White attorneys were ambivalent as to whether
or not the issue of race should be addressed through CLE. While the White attorneys agreed that
race had a definite impact on the criminal justice system and the legal profession, they were not
willing the change the current CLE instructiona paradigm in order to address the issue of race.

Discussion of Conclusion one: Black and White attor neys agreethat thereis substantial
racial inequity in the legal system and that racism impacts the practice of law

Research questions 1 and 2 are as follows:
e How do White attorneys view the role of racein the legal system?
e How do Black attorneys view therole of racein the legal system?

There were significant surface similarities between the themes, which emerged for
research questions 1 and 2 with regard to White and Black attorneys. Asamatter of fact, three
of the themes, which emerged, were identically entitled for each of the two groups. The identical
themes were:

e Black attorneys must locate practices near Black clientele and near a diverse judiciary

e Race influences sentencing and affects the nature of interaction between the judiciary and
Black attorneys

e Black attorneys are victims of race-based exclusion at al levelsin the profession

The White and Black attorneys discussed the preference of Black attorneysto locate their
practices in the metropolitan Atlanta area as opposed to rural areas or other smaller cities such as
Athens, Georgia. The White attorneys recognized that White clients seek out White attorneys for
legal services and that in predominantly White communities, this places Black attorneys at a

significant disadvantage. Similarly, they seemed to recognize that issues such as discrimination
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in housing and the criminal justice system also would affect a Black attorney’s decision asto
where to locate hisor her law practice. Therefore, the White attorneys said they understood, for
the most part, why Black attorneys preferred to practice in the metropolitan Atlantaarea. A
number of the White attorneys who addressed thisissue, talked about it asif they were distant
fromit. These White attorneys addressed the issue through experiences that had been related to
them by fellow Black attorneys. On the other hand, the Black attorneys addressed the issue
experientialy. The Black attorneys gave personal stories that demonstrated the existence of
racia isolation in predominantly White locales. The White attorneys relied on hearsay, and in
some cases persona observations. This explainsthe lack of urgency among the White attorneys
with regard to the issue or race. The White attorneys chalked this reality up to what was going
on in the greater society, and as such, believed change would be slow in coming. The Black
attorneys were passionate in their discussion of thisissue and saw it as so significant that some
vowed to never practice outside of the metropolitan area unless the racia climate in those outside
practice areas became more tolerable.

The Black and White attorneys both agreed that race did influence the judiciary in its
decision-making. Both the Black and White attorneys spoke of personal experiencesin which a
client was treated differently because of the client’srace. The White attorneys werein
agreement that judges frequently acted on racial stereotypes. The Black attorneys thought that
judges were acting out of strongly held racial views that went beyond stereotypes. For example,
Alan spoke with passionate anger when he discussed this issue because it was one that he
experienced so frequently. The sense of urgency was evident in hisvoice. Many of the White
attorneys had developed a sense of reluctance in raising the issue of racial discrimination in

representing clients of color because of their perception that the topic would create judicial
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backlash. The White attorneys had concluded that judges were tired of hearing of the race issue,
and as aresult, it had become an almost taboo topic to raise. This was not the case with the Black
participants. The Black participants were much more likely to challenge racism when they
encountered it. One of the Black participants who worked as a prosecutor in the Atlanta area
indicated that the rigor with which she pursues prosecution is absolutely colored by her
perception as to whether or not police have unfairly targeted another young Black man; she
indicated that she did not hesitate to move for dismissal where she thought blatant racism was
present. Again, the Black attorneys communicated a sense of urgency in addressing the issue
that was not evident among the White participants.

The White and Black attorneys agreed that Black attorneys were victims of race- based
exclusion at all levelsin the profession. White attorneys talked about the noticeabl e absence of
Black attorneysin the large law firms and in active participatory rolesin local and state bar
activities. While they did believe that the absence of Black attorneys from the law firms was
probably aresult of racism, they could not understand the absence of Black attorneys from active
participatory roles. The White attorneys attributed this to self-segregation on the part of Black
attorneys. By contrast, the Black attorneys spoke experientialy about their racially
discriminatory experiencesin interviewing with large law firms. They attributed the absence of
Black attorneys from the large law firms directly to the presence of racism. Their interview
responses regarding this issue were not framed as speculation, but rather as definitive and
certain.

Thus, while these first three themes are similar in title, this similarity between Black and
White participants was only apparent at the broadest and most superficial level. The White

attorneys spoke to the themes from a distant perspective as if they were onlookersto the
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problem. The Black attorneys always talked about experiences that had led them to that
conclusion. They knew that racism was a problem because they had direct experiences with
trying to establish law practices in White communities but to no avail. For example, Alan noted
that he left the Augusta, Georgia area and came to Atlantain order to establish hislaw practice
because of the difficulty he had in attracting enough clients to survive in a predominantly White
community. For him, this difficulty had everything to do with race. Why? Because he
inherently knew that White potential clientsin his Augusta community were not seeking out his
services because he was Black. It had nothing to do with his expertise because he had never
been given achance. Further, when he came to Atlanta, his experience was totally different. In
Atlanta, Black clients did seek out his services. As amatter of fact, he chose to |locate his
practice in the predominantly Black Greenbriar area of Atlantain order to clearly identify
himself as a Black attorney seeking Black clientele.

Similarly, Victor, another Black attorney, spoke about direct experiences that he had with
the Judiciary in which race was an issue. He talked about clients that he represented who were
given harsher sentences based on their race. How did he know that race was playing a part in the
judge’ s decision? His conclusion was based on his past experiences with the judiciary and what
he inherently knew to be true; namely, race is aways afactor. Sabrina spoke directly about
experiences she had with judges who called her by her first name while addressing White
opposing attorneys as “ Counselor”; she inherently knew that race was the motivating factor in
the judge’ s behavior.

Alan also talked about several direct experiences that he had in looking for employment
as an attorney both after law school and after he decided to relocate to the Atlantaarea. In each

case he noted that he was treated differently by the interviewers once they met him and
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discovered that he was a Black man. He inherently knew that he was being treated differently
because he was Black, and he knew that he ultimately did not get the job because he was Black.
This inherent knowledge of racism on the part of Black attorneys was derived from their past
personal and professional racial experiences.

In contrast, the White participants did not talk about direct experiences that they had
which would exemplify the theme which they were addressing. This doesn’t mean that White
attorneys did not experience race. The central premise of this dissertation is that people of
different races ook at problems in the criminal justice system through lenses that are determined
by their racial experiencesin society. Critical race theory informs us that White people cannot
know race as Black people know race because Black people are the oppressed group while White
people hold the position of oppressor and privilege; this position of White privilege makes it
impossible for the holders of privilege to experience race as Black people experience race. Both
White and Black attorneys experience race; however, the experience of race for White attorneys
is from the position of oppressor, while the experience for Black attorneysis from the position of
the oppressed. White attorneys, by virtue of their education and their active participation in a
profession charged with protecting civil liberties, cannot help but be aware of the racial
disparitiesin the criminal justice system. Thistype of awarenessisradically different from the
awareness exhibited by the Black attorneys. White attorneys addressed the issue asiif it were an
academic topic; they did not have emotional attachment to the topic. The luxury of being able to
emotionally detach oneself from racism in society is White privilege. While the White attorneys,
in some cases, talked about experiences with Black clients who implicated race, they did not
speak personally about experiences they encountered with their friends or family members.

White attorneys talked about longer sentences and racial disparities only from the experiences of

143



others while the Black attorneys talked about such topics from their personal experiences as well.
For example, Alan talked about an experience in which his mother was racially profiled asa
shoplifter and Karen noted that she had to represent her husband in a Cobb County case in which
he was the victim of racia profiling. For Karen, each time she was charged with prosecuting a
case for the county, she could not help but think to herself (as she noted): “But for the Grace of
God go my husband, father, or brother . ..” The White attorneys were always distant from the
issue of race when they discussed the topic. In almost every case, the White attorneys talked
about what they had observed or heard from Black attorneysin particular. For example, Sean
talked about the Black attorney that he knew who had left the Athens area because he wasn't
getting the kind of business he needed to survive. He noted that he had been told that it is easier
for Black attorneys to make it in the Atlanta area because it is a predominantly Black city, again
he seemed distant from the issue.

Therefore, athough, the White and Black attorneys addressed topics which did lend
themselves to be grouped together into identically entitled themes, they arrived at these topicsin
avery different manner, and as such these topics had fundamentally different meanings to the
two groups. The different manner in arriving at the topics and the difference in meaningsis of
utmost importance to critical race theory. The Black attorneys always spoke about personal
experiences. This meant that their discussions were almost always accompanied by passion and
asense of urgency. Several banged their fists on their desks in addressing many of the topics.
The Black attorneys were passionate in their responses because they knew that race was a
problem from their past experiences and in some cases, were frustrated that nothing was being
done and that the issue was being ignored by the profession. Critical race theory would embrace

the Black attorneys explanation and justification for their knowledge of racism in the profession
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because personal experienceisavalid way of knowing from the critical race theory perspective.
For those who have been silenced, telling personal experiencesisaway of bringing their validity
claims to the discourse table.

In contrast, the White attorneys seemed personally distant from the topics as they
discussed them. Thisis because, they hold positions of privilege and have only experienced race
from the perspective of the oppressor. Critical race theory recognizes that the subject who can
take a distanced perspective on whether discrimination is occurring or not, and demand an
affirmative answer before acting, is not an unraced subject. From acritical race theory
perspective, to experience oneself as purely an innocent onlooker to acts of discrimination isto
experience oneself as White (Ross, 1990).

The White attorneys must have known that the cause of the problems they were
addressing was racism. Y et, they were reluctant to name it as such. Several noted that
something was going on related to race. Nevertheless, the White attorneys had not been
disrespected by judges because of their race, they had not been forced to relocate practices
because White clients would not seek out their services, and they could not speak about
experiences they had regarding discriminatory hiring practices by the large law firms. Thus,
because the White attorneys had never been victimized by the occurrence of these eventsin their
professional lives, they did not have a sense of urgency about working to eliminate the cause of
these occurrences. As holders of White Privilege, the White attorneys are beneficiaries of the
continued existence of racism. They would have nho motivation to embrace action designed to
bring about immediate change. Thisrealization gives further support to critical race theory’s
assertion that racism can only be experienced by the oppressed. Thisis becauseit isan action of

the oppressor. Thus, if we want to know how race isimpacting society or how race isimpacting
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aprofession such as law, we must ask the oppressed, or people of color, because only they
experience the oppression of racism. As discussed above, critical race theory asserts that
personal experienceisavalid way of knowing. Further, in assessing the impact of racism on
society or aprofession, it is the preferred epistemological approach. Therefore, paying close
attention to the personal narratives of Black attorneysis crucial if the state bar isto understand
and fully grasp the impact of race on the practice of law. Critical race theorists, therefore, start
with a different problem: not whether discrimination is taking place in the legal profession or
society as awhole, but what it is like to have the possibility that one is the target of
discrimination as part of one's everyday experience (either in everyday social interactionsor in
one's profession). Such discrimination, according to Williams (1991) is equivalent to “ spirit
murder” or the crushing of one'sinner being on adaily basis. One aspect of this subjective
experience iswhat Williams (1991) called epistemological vertigo. Another aspect isthe
awareness that one's own perceptions and experiences may at any moment be put on trial and
potentially dismissed. To be part of a pattern of discrimination that we can prove at the
aggregate level but never at the individual level isto be a subject the truth of whose experienceis
alwaysin doubt. For critical race theory, thisanalytical structure isthe Catch-22 of prevalent
forms of anti-discrimination discourse. Critical race theory provides away to explore the
dilemma of the uncertain subject of subordination. Rather than asking, “Is Alan, a Black Atlanta
area attorney, the subject of discrimination in the legal profession, or is he crazy?’ critical race
theory tells stories of various sorts about what it is like to be the subject of discrimination, and to
constantly wonder whether one is crazy or appears so to others. Critical race theory takes
serioudly, in other words, the subject in crisis. Thus, if we take the responses of the Black

attorneys serioudly, it must be concluded that race permeates every aspect of their lives,
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including their professional lives. Further, it would have to be concluded that the criminal
justice system is racially-biased.

The remaining two themes for the Black attorneys and the remaining two themes for the
White attorneys shared a significant degree of overlap. The remaining theme for research
guestion one for White participantsis. Racial inequality is pervasivein the legal system. The
remaining two themes for research question two for Black attorneys are: (@) thejudiciary, White
attorneys, and jurors view Black attorneys as incompetent and (b) jurors consider race in their
deliberations. By far, the widest reaching theme for the White attorneys was the theme of
“Racial Inequality is Pervasivein the Legal System.” All of the White attorneys seemed to
recognize the existence of racial inequality throughout the legal system, sometimes even within
the profession itself. However, none of them decisively and affirmatively name the cause. They
were willing to say that race was possibly playing a part but often used it as one of many other
variables in what they deemed to be a complex issue in the greater society. The Black attorneys
almost always saw race as the cause of the issues being discussed. Again, the Black attorneys
knew that race was afactor. Differencesin outcomes, they attributed to jurors’ blatant
consideration of race. The Black attorneys specifically addressed the existence of jury
nullification as an issue that is frequently encountered. Only one White attorney addressed this
issue. Thismay be because Black attorneys know what to look for since race is a part of their
everyday lived experiences. As mentioned earlier, White attorneys do experience race but only
from the perspective of the oppressor. This position of privilege allows them to always see
themselves as the distant onlookers of the phenomenon of racism.

In discussing topics related to the theme “Racial Inequality is Pervasive in the Legal

System,” it was very evident that the White attorneys were distant from the problem. Asa
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matter of fact, after analyzing the data, | concluded that the White attorneys addressed the
various topics contained in this theme out of what they perceived to be necessity. In other

words, they had concluded that in most cases, it had to be evident to everyone that thereisa
racial problem in the criminal justice system, if for no other reason than because of the obvious
racial disparities that are well known. Therefore, to not acknowledge that which is readily
observable, would place the respondent under a cloud of suspicion. Thus, it seemed asif each of
the White participants moved quickly to discharge this obligation by acknowledging that there
was an obvious problem with the system. However, most were unwilling to attribute the cause to
blatant racism.

In order to determine the impact of race on society, Delgado (1984) has argued that it is
necessary to listen to the voices of people of color. Thisis because people of color speak
experientialy about race. They do not speak about what they have observed in most cases; but
rather, they speak about what they have lived and experienced. Similarly, if the legal profession
would like to examine the extent to which race is a problem in the profession, the profession
must give voice to the experiences of the attorneys of color. White attorney participants almost
always gave examples from other colleagues’ experiences; they distanced themselves from the
problem of racism. Only those White attorneys who practiced in criminal law talked about
examples they had experienced by representing clients of color. To the contrary, ailmost all of
the Black participants talked about direct experiences. Even those attorneys who practiced in
areas such as labor law in which race had little or no impact on their practice, spoke about
experiences from their private lives or made observations about the practice and the impact of
race because they inherently knew that race was always an issue. This explains why Black

participants spoke with urgency while the White participants were more reflective and reserved
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in their responses as to how the bar should respond. Alan Freeman (1996) has asserted that
racial discrimination can be understood from either the perspective of the victim or the
perspective of the perpetuator. That is, from the perspective of the oppressed or the oppressor.
The former, aviewpoint referred to by Matsuda (1987) as looking to the bottom, focuses on the
actual social conditions of members of a perpetual underclass. The latter, indifferent to the
condition of the victim, only takes into account what particular perpetuators have done or are
doing to some victims. Freeman argues that our approach today is hopelessly embedded in the
perpetuator perspective or the perspective of the oppressor. Giving voice to the experiences of
attorneys of color embraces the perspective of the victim and would give the bar arealistic view
of the impact of race on the profession of law. To attempt to assess the extent of the impact of
race through presumably rational inquiry only servesto perpetuate the problem. Bell (1995) has
noted that when society insists that abstraction be put forth as rational or objective truth, society
smuggles the privileged choice of the privileged to depersonify their claims and then pass them
off asthe universal authority and the universal good. In order to counter such abstraction,
critical race theorists advance knowledge of race which is experientially grounded from the
perspective of oppressed. Critical race theorists believe that such an approach gives amuch
clearer view of race and itsimpact on society.

Discussion of Conclusion two: Black and White attor neys diver ge on the extent to which
they would restructure continuing legal education

Research Questions 3 and 4 are listed below:
e How Do White Attorneys View the Efficacy of Continuing Legal Education in
Addressing the Role of Race in the Legal System?
e How Do Black Attorneys View the Efficacy of Continuing Legal Education in

Addressing the Role of Race in the Legal System?
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A comparison of the findings related to research questions 3 and 4 revealed the greatest
degree of difference. While both White and Black attorneys all acknowledged that CLE had not
addressed race in the past, they did not agree on whether or not it was absolutely imperative that
CLE start addressing race in the future. The White attorneys seemed to support the status quo.
While they saw the usefulness in addressing the issue because of its significance to the practice
of law, they questioned the efficacy in addressing the issue through CLE. Many of the White
attorneys concluded that the issue doesn't fit, given the current CLE approach. Even further, the
White attorneys were less likely to challenge the current approach.

On the other hand, the Black attorneys were much more confrontational in addressing the
CLE issue. Severa of the Black attorneys said that the issue must be addressed by CLE because
of itsrelevance to the profession. Further, the Black attorneys were redlistic in their expectations
of the outcome from a CLE experience in which race isto be addressed. The Black attorneys
were contented with consciousness-raising as an objective. They thought thiswas at |least a start
toward eliminating the current atmosphere of silence.

Janice and Dave were the only two White attorneys who were engaged in exclusive
criminal defense law practices. Elizabeth had a mixed practice which included some criminal
defense. These three attorneys would arguably have had the highest degree of interaction with
people of color as aresult of their practices. Five of the other White attorneys, James, Patrick,
Donna, Paul, Sean, and Rose were engaged in practices which included a significant amount of
family law; this meant that they, at least occasionally, were called upon to interact with clients of
color. The significance of this observation liesin the importance of political-socio ideology in
framing a person’ s reaction to racism. | would argue that Janice and Dave are probably the two

most liberal White attorneys who participated in this study because their practices rely on Black
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clientele for their success; in order to successfully represent and attract clients of color they must
be able to relate to these clients’ socio-economic condition in society or at least project the
perception of being able to understand and relate. Therefore, it islikely the case that White
attorneys whose practices include criminal law will hold moderate to liberal socio-political
views. Similarly, those White participants who practice in areas like family law in which they
have frequent interaction with clients of color are likely to be liberal-to-moderate at most in their
socio-political ideology. Crenshaw (1988) has argued that there is very little difference between
conservative and liberal discourse on race-related law and policy. Crenshaw (1988) explains that
there are two properties in law that applies to anti-discrimination law: expansive and restrictive
properties. Expansive properties stresses equality as outcome relying on the courts to eliminate
the effects of racism. Restrictive properties treat equality as a process, their focusisto prevent
any future wrongdoing. Crenshaw (1988) contends that both expansive and restrictive properties
currently exist in law; expansive properties are embraced by conservatives and restrictive
properties are embraced by liberals. Nonetheless, both have failed to correct the racial injustices
of the past and both have served to simply perpetuate the status quo. The reaction of the
presumably liberal White attorneys in this study to the efficacy of the bar in addressing the issue
of race speaks to the problem with the restrictive properties approach. Thisiswhy critical race
theory insists on acritique of liberalism (Ladson-Billing, 1998); the current liberal perspective
on the efficacy of CLE is flawed because it fails to understand the limits of the current paradigm
to serve as catalyst for social change because of its emphasis on incrementalism. Critical race
theory argues that racism requires sweeping changes, but that liberalism has no mechanism for
such change. Currently, liberal legal practices support the painstakingly slow process of arguing

legal precedents to gain citizen rights for people of color (Delgado, 2000). Thisincremental
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approach minimizes the threat to White liberals who maintain that they support change.
Therefore, White attorneys will not support sweeping change; White attorneys will only push for
change to the extent that it does not threaten their career comfort and security. Indeed, White
criminal attorneys have created and maintained successful criminal law practices even though the
criminal justice system, as has been pointed out in this study, is apparently inherently biased and
discriminatory against people of color. Thus, to some extent these White attorneys depend on
the continued existence of a biased and discriminatory criminal justice system for their career
success. To advocate radical and sweeping change would be to threaten their very livelihood.
These attorneys were only supportive of change to the extent that it advanced their own interests.
As successful criminal defense attorneys, they are expected to advance the cause of the
disenfranchised criminal defendant of color. But they were only willing to go but so far. They
hid behind the current format of CLE as arestrictive device that doesn’t allow for the change
necessary to adequately address race. Bell (1993) has called this the interest convergence
principle in critical race theory. This principle asserts that White people will promote racial
advances for Blacks only when they also promote White self-interest. This explains the
seemingly inaction of the White attorneys after openly acknowledging the problem of race in the
profession. White attorneys will only support sweeping change when there is an interest for them
that will be advanced through such changes. Else, they have no motivation to support such
changes especially since they benefit from racial oppression as the holders of White privilege.
Bell notes that the framers of the U.S. Constitution chose the rewards of property over justice,
and that similarly, White people, including White attorneys, will not support civil rights policies
that may threaten White social status. This explains the reservation in the White attorneys

responses as well as the limited support for change offered by those attorneys who practiced in
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areasin which they relied on Black clientele for success. Theredlity isthat White attorneys are
part of the problem of racism in society and in the profession. White attorneys are in the position
of oppressor and Black attorneys are members of the oppressed group. White attorneys as
beneficiaries of White privilege have no motivation to support a sweeping overhaul of CLE in
order to address the issue of race in the profession. It isimpossible for White attorneysto see
themselves as real agents of change. Real change requires dismantling a system in which they
hold privileged positions.

Critical race theory wastheideal lensto use in analyzing the datain this study. It
provided explanations for the findings that are impossible to refute. Critical race theory
illuminates the way Black attorneyslook at inequity caused by racism, and it illuminates how
they view education as a solution to that racism. From the data analysis, it can be concluded that
positionality in society isthe determining factor in how a person will view inequities perpetuated
by race and whether or not they will view education as a viable tool to be used in addressing race
and inequities in society

Implicationsfor Practice

The failure of the profession to address racismis partly related to the continued reliance
on afunctionalist approach in program planning. This approach places emphasis on technical
knowledge and expertise in the practice. This approach has become a shield behind which White
members of the bar now hide; it provides an excuse for why race cannot be addressed since the
primary purpose of CLE under this approach is to offer programs which hone technical expertise
and maintain aminimum level of technical competency. Under the functionalist approach, it
would be inappropriate to address issues such as race because it is not readily apparent that doing

so would affect technical expertise and knowledge.
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This study indicates that technical legal expertise and knowledge are not applied in a
value-neutral manner. Attorneys make decisions which go beyond technical knowledge and very
frequently these decisions are race-based. For example, without doubt, race is frequently a
variable in jury selection. Similarly, as the findings indicated, in some cases, race influences the
strategy that an attorney chooses to use during atrial. This suggest that the program planners of
CLE should shift from the functionalist approach to one that would allow them to respond to the
complexitiesin the practice of law and to specifically address issues such asrace. Thiswould
require a paradigm shift to the critical approach as espoused by Cervero (1988). The critical
approach shifts attention away from what professionals have in common - such as education,
status, and knowledge - to how they use these common characteristics for different social
purposes (Murphy, 1986). This study has shown that in order to address the significant issues
which impact the practice of law through CLE, a paradigm shift is needed away from the
functionalist perspective to the critical perspective. Such a paradigm shift would allow program
plannersin continuing legal education to embrace anti-racist education tacticsin its planning and
delivery. It ismy belief that the impact of race on the practice of law is so significant that anti-
racist education is needed in order to change the current culture in the profession which is
supportive of the status quo. Anti-racist education is designed to rupture the status quo; it
grounds itself in the lived experiences of the oppressed and uses such experiences as the “voice”
in communicating the existence of racial problems to the dominant culture. It should be noted
that such a paradigm shift would not mean that the current CLE substantive topics would no
longer be addressed. All of the current topics would continue to be addressed; however, race
would become the context in which each topic is addressed. For example, in discussing the topic

of Driving Under the Influence (DUI) defense in a CLE offering the format would be
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restructured to address the impact of race on the defense strategy. In addressing the impact of
race, the CLE planners would look to attorneys of color to speak directly to the issue based on
their past personal and professional experiences.

This study also suggests that program planners should not treat an entire profession as a
monolithic group in assessing the impact of race on the group. In order to determine what the
significant race issues are, it is necessary to solicit input from professionals of color separately
from the White professionals. Thisis because the lived redlity of racial experiencesisvery
different from the perceived reality of White professionals as this study has shown. White
professionals can only speak from their observations and from hearsay, or from what they have
heard people of color say about race and itsimpact or similarly, from what they have heard their
fellow White bar members say regarding the issue. White professionals cannot speak from
experience; this explains why White professionals do not speak with a sense of urgency when
discussing the issue and devising solutions to address the problem. In contrast, Black
professionals speak from their personal experiences in most cases and almost always speak with
a sense of urgency regarding the issue.

Recommendations for Further Research

This study was limited to practicing attorneys in the State of Georgia who were members
of the Georgia State Bar. As such, the findings are limited to the perceptions of lawyers and
cannot be used to draw conclusions about the perception of race among judges. While the Black
and White practicing attorneys who participated in this study did implicate the judiciary, it
cannot be concluded that the perceptions and views expressed by the study participants would be
the same for members of the judiciary. Further, members of the judiciary are not subject to the

CLE mandate for practicing attorneys; rather, members of the judiciary are required to engage in
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continuing judicial education. It isnot known whether or not the topic of race has even been
addressed or is adequately addressed from the perception of current members of the judiciary.
Further, it is not known whether or not this perception would differ based on the race of the
judge. Therefore, it is recommended that this study be replicated for members of the judiciary in
the state of Georgia.

The Black and White practicing attorneys who participated in this study also implicated
law enforcement as being a significant part of the problem in the criminal justice system. Many
noted that racial profiling is an ongoing problem and that police officers frequently treat Black
defendants differently than White defendants. However, it is not known whether or not law
enforcement officers and personnel are conscious of this problem and whether or not racial
sensitivity or race-related topics are included in continuing education requirements for law
enforcement personnel; nor isit known whether or not law enforcement personnel support the
inclusion of race-related topicsin their continuing education requirements. Therefore, itis
recommended that this study be replicated among law enforcement personnel.

Additionally, since this study was limited to the active members of the state Bar of
Georgia, it cannot be concluded that the findings are representative of the views of other state bar
members. The South has historically been a hotbed for race because of its history with Jim
Crow. Further, the metropolitan Atlanta area has a Black population which exceeds the national
average. Thus, it cannot be concluded that race would have the same impact or significance for
attorneys who are members of other state bars. Therefore, it is recommended that this study be
replicated in other state’ s to determine the impact of race and its significance from the perception

of those states’ attorneys.
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The topic of raceisraised almost daily in the American media. Race permeates every
segment of our society. Yet, most of the professions have not assessed the significance of race to
their membership nor have they attempted to include it as a potential topic when conducting
needs assessments for the purpose of continuing professional education. This study suggests that
the occurrence of racism in society does have a definite impact on the professions. In order to
determine the significance of thisimpact on the individual professions, it will be necessary to
replicate this study in the individual professions such as medicine and accounting. Do White
patients seek out White doctors for healthcare? Must Black doctors locate their practicesin
predominantly White areas in order to be successful in private practice? Should the topic of race
be addressed in continuing education for medical doctors? Similarly, must Black accountants
locate their private practices in predominantly Black areasin order to be successful? What isthe
significance of race to the profession of accounting? In order to find the answers to these
guestions, it is suggested that this study be conducted across the board in as many professions as
possible. To do so will foster meaningful dialogue and possible solutionsto America’ s ongoing
race problem.

Lastly, this study was based on a small sample of Black and White attorneys using a
gualitative research methodology. Thus, we cannot generalize the results beyond the
participating attorneysin this study. In order to investigate the existence of these findings across
the entire profession of law in the state of Georgia, it isrecommended that a broader quantitative
study be undertaken.

Concluding Comments and Per sonal Reflections
Continuing Lega Education in Georgia has failed to include race in its offerings even

though the datain this study show that most members of the Bar, both Black and White, believe
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that race significantly impacts the profession and that CLE should address theissue. In accord
with traditional social science and education research, the above implications do not move
beyond the data. However, as a Black man and a member of the State Bar of Georgiawho has
personally experienced and witnessed racism in the greater society, aswell asin the profession, |
feel obligated to move beyond the implications discussed above and to offer reflections from my
personal knowledge. Else, | would become a participant of my own oppression by allowing
research traditions to silence my voice.

| know from personal experience that my race makes me atarget of the criminal justice
system in this country. As| undertook the preparation necessary to engage in this study, | was
amazed at the quantity of data available which documented the existence of the racial problemin
the American criminal justice system. Seemingly, almost everyone is aware of the problem and
the dominant culture is comfortable with the status quo. Every participant in this study
acknowledged the existence of race as an issue in the profession of law in the state of Georgia.
While the Black and White attorneys own the problem in different ways, the existence of the
problem cannot be refuted. Given that 100% of the participants acknowledged the problem, how
can the profession continue to ignore the problem? Are we willing to acknowledge the problem
academically and intellectually and not acknowledge it through necessary action? Education is
about making people aware of issues and can be a mechanism through which change can be
implemented. For the sake of social politeness and false harmony, the profession has been
reluctant to confront the issue head-on. The time has come to abandon social politeness and
false harmony because such politeness serves only to protect the status quo and impede progress.

The dataindicate that the criminal justice system isrotten at its core; race must be addressed.
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The continued failure of the profession to address the issue of race is an indictment on its
credibility as the protector of civil libertiesin our society.

The Black members of the Bar must become more aggressive and resolved in their
commitment to bring about change within the profession and the criminal justice system. One of
the surprising observations that | made after analyzing the data from this study was that the
Black attorneys expressed a seemingly lack of agency regarding the race problem in the
profession. While the lack of agency on the part of the White attorneys should have been
expected because of the reality of White privilege, the lack of agency on the part of the Black
attorneys was perplexing. Whatever the reason for its existence, the Black members of the Bar
must become the agents for change. While, we may not be able to immediately change the
mainstream bar associations, we can start by utilizing the mechanisms over which we have some
control in order to begin to address the issue of race. Namely, become more aggressive in Black
bar associations such as the National Bar Association and the Gate City Bar Association in
naming the prevalence of racism in the profession and society and offering extensive alternative
CLE programs designed to address the reality of race in the profession. Thisvisibility will go a
long way in keeping the issue of race on the discourse table and make it more difficult for the
mainstream bar associations to continue the conspiracy of silence which now exists. Further,
Black law firms can also begin to do the same thing by offering CLE programs sponsored by the
firms designed to address the reality of race in the profession. If the Black bar associations and
the Black law firms continue to remain silent regarding the issue of race in the profession then
they will have become part of the problem and even more troublesome, they will have become

co-conspirators in their own oppression. The time has now come for change. Black attorneys as
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members of the oppressed racia group, have an obligation to look beyond career and

professional security and embrace the risk necessary to bring about change.

That Justice is a blind goddess
Isathing to which we Blacks are wise
Her bandage hides two festering sores

That once perhaps were eyes.

(Langston Hughes - -¢.1928)
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Pilot Study Findings
Pur pose and Resear ch Questions

The purpose of the pilot study was to investigate the role of race in the practice of law as
perceived by Black lawyers. In order to accomplish this broad purpose, two specific research
guestions were posed:

1. Inwhat ways does race affect the practice of law for Black attorneys?

2. What are the possible roles of continuing legal education and more generaly, the bar,

in addressing race in the legal profession?
M ethodology

In order to answer the above research questions, | employed a qualitative research
approach. Datafor the study were collected from a convenience sample of Black members of
the state bar of Georgia. Black attorneys are the ideal group to address the issue of race in the
legal profession because they straddle two groups. they are members of a historically oppressed
racial group and they are members of the profession charged with carrying out society’s laws
which protect individuals from racial discrimination.

Sample Description

An attempt was made to locate attorneys from many different practice areas and
backgrounds to participate in this study. A group of seven Black attorneys agreed to participate
in the study. The participants included five men and two women. Participants ages ranged from
30 to 50 years of age. Three of the participants worked for well- known law firmsin the city of
Atlanta; of these three, two practiced primarily in the area of labor relations law, and one was a
partner and had a general civil practice. One of the participants worked for the United States

Attorney’ s office for the Middle District of Georgia, and one worked as County District
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Attorney. The participants were assigned pseudonyms for the purposes of the pilot study. These
participants were as follows:

e Robert Black male  U.S. Attorney Office

e Victor Black male  Private Practice

e Larry Black male  Law firm partner

e Sherry Black Female County District Attorney

e Donad Black male  Labor and employment law firm

e Brenda  Black Female Private Practice

e Ted Black male  Labor and employment law

Pilot Study Data Collection and Analysis

Data were collected using semi-structured interviews. Most of the semi-structured
interviews were conducted in person at the law offices of the participants, some were conducted
over the telephone where face to face interviews were not possible due to time constraints.
Participants were asked by the researcher to voluntarily participate in the study and submit to a
30 to 45 minute semi-structured interview and to answer questions and express their opinions
regarding the importance of race to the practice of law. The invited participants were provided
with a brief description of the study and its purpose. The interviews were conducted privately at
alocation mutually selected by the participant and the researcher. In most cases, the law office
of the participant was the most convenient venue for the interview. The interviews were
recorded and later transcribed by the researcher. The participants were asked to give a brief
overview of their legal career— tracing the start of the their legal careers from law school to
present. Interview data were essentially derived from three basic questions, with probing

guestions being added as appropriate. These questions were as follows:
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1. Based on your practice experience, how important is race to the practice of law in
Georgia?
2. Cite a specific example from your professional experience in which race was
important to the outcome? In the Courtroom? Between you and the judiciary?
Between you and afellow bar member(s)? Between you and a client?
3. What can the Bar and Continuing Legal Education do to improve things?
Data originating from the interviews were analyzed via constant comparative analysis (Flick,
1998; Glaser, 1969), specifically using coding procedures to identify common themesin
responses (Bogdan & Biklen, 1998; Holsti, 1969; Patton, 1990).
Pilot Study Findings and Discussion
Dataanalysis produced severa themesin response to each of the two research questions.
Four themes emerged out of research question number one; these themes are listed in Table 1

below.

Tablel

Themes related to the importance of race to the practice of law

Theme 1. Theimpact of race on sentencing and prosecution decisions
Theme 2. The impact of race on interaction with judges
Theme 3:  The connection between race practice locality

Theme 4: Theimpact of race on jury decisions and jury nullification

Theme No. 1. Theimpact of race on sentencing and prosecution decisions.
Many of the participating attorneys cited specific examples of casesin which they

believed that their race or the race of the defendant whom they represented directly impacted the
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judges’ sentencing decisions. Participants comments that support this theme include the

following:

Let’ssay it'sayoung Black guy who let’s say maybe had some cocaine versus a
White guy who' s the same age . . . he may add some additional conditions. . .
maybe he'll give the other guy more jail or more fine.” (Sherry)

“. . .the county district attorney’ s office . . . would sometimes work out those cases
... when several of the perpetrators were young White people.” (Robert)
“...thejudgeinthiscase. .. significantly decreased the range of sentence that
these young White men were facing, he listened to their parentstalk . . .” (Robert)
“1 think that race does play afactor with respect to . . . prosecution of persons who
areinvolved in criminal matters.” (Ted)

“1 asked for two years, she asked for eight, the judge gave him seven . . . he said
that he normally goes mid point between what the two counsels are asking . . . |
don’'t know it could have been race related.” (Brenda)

“But if it was aminority on minority crime, then you would not have the same type
of harsh sentence.” (Donald)

“1 have seen White defendants get lesser sentences for the same thing than a Black

defendant.” (Victor)

As the above comments indicate, the participants detailed experiences in which race had

impacted sentencing and prosecutorial decisions. The finding that race impacted sentencing and

prosecutorial decisionsis supported by the United States Justice Department report entitled “ And

Justice for Some” (2000) in which researchers reported that Black and Hispanic offenders

receive harsher treatment than White offenders with similar records. As mentioned previously,
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Walker, Spohn, and Delone (2000) have asserted that sentencing decisions throughout the 1990's
reflect contextual discrimination. For example, judges in many jurisdictions impose harsher
sentences on racia minorities who murder or rape Whites, and impose more lenient sentences on
racial minorities who victimize members of their own racial or ethnic group. Additionally,
severa studies have concluded that prosecutors charging decisions are affected by race. An
analysis of the decision to reject or dismiss charges against felony defendantsin Los Angeles
County, for example, revealed a pattern of discrimination in favor of female defendants and
against Black and Hispanic defendants (Cassia, Spohn, Gruhl, and Welch, 1987).

ThemeNo. 2. Theimpact of race on interaction with judges

A number of the interview participants cited examples in which their interaction with the

judiciary was negatively impacted as aresult of their race. Participants comments that support
this theme include the following:

e “| did have an experience once in Jonesboro where a magistrate court judge asked
“Who AreYou?' . .. hesad hedidn’'t know that they were an equal opportunity
employer and that before | fixed my mouth to say anything, | had to listen to him,
which | did.” (Larry)

e “He[thejudge] asked me aquestion. | wasin the midst of answering, he cut me
off, asked my another question, | wasin the midst of answering that one, he cut me
off ... he[thejudge] called me “Miss Brenda’ . . . the other guy, he had been
calling him counselor al day or calling him by his last name.” (Brenda)

e “| had this experience me and another older White female lawyer. We traveled the
circuit and we were in Waycross and we' re both lawyers and everything like that.

The judge thought | was her secretary.” (Sherry)
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e “|...hadacaseoncein front of aBlack femalejudge. . . opposing counsel, a
White guy, did not want to afford her the respect. He would not stand up and make
objections. . hejiggled changein his pocket and keys...” (Larry)

Many of the participants discussed incidents in which race had impacted their interaction
with thejudiciary. Such incidentsinvolved judicial disrespect on the part of the judge as well as
counsel (where the judge was a different race). It was the perception of the participants that
these negative experiences were driven by race.

Theme No. 3: The Connection between Race and Practice L ocality

Many of the interview participants commented on the different racial climatesin the state
judicial circuitsin Georgia. They noted that many of the countiesin South Georgia were so
notorious that they try to avoid court appearancesin those counties. Participants comments that
support this theme include the following:

e “| think it probably depends upon where you practice. | primarily practice in
metropolitan Atlanta . . .. | have never felt that at least . . . that if adecision was
made contrary to me it was because of my race.” (Larry)

e “Certain areas of the country and certain locations where you might be required to
go that you didn’'t feel comfortable because you were not only a minority . . . you
werethe sole. . . minority in certain communities.” (Donald)

e “Therewas another county that . . . wasrural . . . that made national news about
racial profiling . ..” (Robert)

o “AtlantaisaBlack city, so asfar as experiencing the whole racial thing here, you
know | work for aBlack man. Most of the defendants you' re going to see are

Black . ..” (Sherry)
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e “... Thereare some counties. .. South Georgia. . . below Macon, | will not go.
If I know alawyer down there, | just refer it.” (Victor)

Asisindicated by the above comments, the participants noted the difference in practicing
in Atlanta, alarge metropolitan area encompassing a significant proportion of Georgia' s total
population, as opposed to surrounding rural counties or especially South Georgia. These
participants noted that because Atlanta was a predominantly Black city, race was less important
in their practice; they explained that a significant proportion of the judiciary, DA’s and
prosecutors were people of color; thus, race was less of anissue. The participants seemed to
assert that urban areas were racialy diverse, thereby, making blatant racism much less tolerable
and acceptable. Not surprisingly, thistheme of diversity also surfaced when the participants
addressed research question number two.

Theme No. 4: Thelmpact of Race on Jury Decisionsand Jury Nullification

A number of the interview participants noted that race often impacted jury decisions.
These participants specifically addressed the issue of jury nullification and said that they had
direct experiences with cases in which the jury indicated to them following the verdict that they
had made their decisions at the trial onset and were keenly aware of the racial dynamicsin the
particular cases. Participants comments that support this theme include the following:

e “I’vehad one mistrial asaresult of jury nullification . . .the majority of the jurors
felt that these African American jurors were predisposed to not convict.” (Robert)

e “...italsobringsabout jury nullification. . .you get anall Black jury . ..aWhite
judge, a White court reporter, White baliff, all White police officers testifying, and
you've got a White DA and here you got this Black defendant . . and everything

become suspicious with Black jurors. ..” (Victor)
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Robert noted that in one case the jurors told him following the trial that the two Black
jurors on the jury were predisposed not to convict the Black defendant in the case (see above
comment); the result wasamistrial. Jury nullification, which hasits roots in English common
law, occurs when ajuror believes that the evidence presented at trial establishes the defendant’s
guilt, but nonetheless votes to acquit (Walker, Spohn, and Delone, 2000). Many Blacks see jury
nullification as an opportunity to correct some of the past injustices of the criminal justice
system. Paul Butler, a Black Professor of Law at George Washington University Law School,
has argued for jury nullification that isracially-based. He has urged Black jurorsto refuse to
convict Black defendants accused of nonviolent crimes, regardless of the strength of the evidence
mounted against them. According to Professor Butler, “It is the moral responsibility of Black
jurors to emancipate some guilty Black outlaws.” (Sphon and Spears, 1996, p. 675).

There were three themes which emerged out of research question number two. These

themes are listed in table 2 below.

Table2

Themes related to the role of the and CLE

Theme 1. The need for mandated racial awareness in continuing legal education
Theme 2. The need to increase the participation of Blacksin the profession

Theme 3. The need to increase interaction among all bar members with disenfranchised
Popul ations

ThemeNo. 1. Theneed for mandated racial awarenessin continuing legal education
Most of the participants expressed support for mandated continuing legal education in
which race in the legal profession was specifically addressed and discussed in an open and

honest forum. Participants comments that support this theme are listed below:
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“1 would loveto sit down and have areal conversation about race. . . it may raise
eyebrows, tensions, heart beats, get people mad, but if White folk think we don’t
understand where they’ re coming from well Dam it! Open up and tell me.. . . |
think courses arefine. ..” (Brenda)

“ ... Maybethisis something that we have to make mandatory . . . maybe not
every year, maybe every other year.” (Ted)

“1 think it should be mandated! Maybe, maybe like 3 hours or something small.”
(Larry)

“| think that the bar should take on some responsibility of addressing it [race] . . . |
think it [CLE offerings] could be successful . . .” (Donald)

“1 think that the state bar would be remissin not finding away to honor the
importance of encouraging . . . amore diverse perspective. . . by providing . . .
courses. . . that deal with how . . . race.” (Robert)

“If it’s mandatory, | think it would be successful . ..” (Sherry)

“1 agree. 1 would agree. |, | would agree [with mandated race based CLE].”

(Victor)

The participants noted that mandated continuing legal education could be a useful tool in

fighting racism in the legal system and within the profession of law. Several noted that this was

the least that the bar should do. The potential of raising awareness within the profession, made

this an attractive starting point. The legal profession has embraced mandatory continuing

professional education as atool to encourage its members to maintain currency and technical

expertise. The extension of this practice to racial awareness would not require sweeping

changes. Studies conducted on physicians (Colliver and Osborne, 1985; Stross and Harlan,
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1978), health professionals (Hermosa, 1986), and certified public accountants (American
Institute of Certified Public Accountants, 1985) indicate that mandatory continuing professional
education is an effective tool to force “laggards’ to learn. Houle (1980) defined “laggards’ as
professionals who learn only what they must in order to stay in practice.

Theme No. 2: The need to increase the participation of Blacksin the profession

Several of the participants discussed the need to increase the degree of diversity within

the profession. They noted that diversity was needed within the ranks of the judiciary and the
prosecution. It was generally agreed that increased diversity serves to diminish the presence of
racism and result in overal fairer court decisions. Participants comments that support this
theme are listed below:

e “lthinkthat.. .| was often requested not only because of my legal skillsand
backgrounds, but also because there was aneed for diversity .. .” (Ted)

e “Race...played afactor in many of the instances related to [my] career
development . . . there were no Black attorneys who represented management in
labor relations and employment law when | first started practicing.” (Donald)

e “ ... AsanAfrican American prosecutor, | had an additional sensitivity ... | do
think that it speaks to the need of having more African American discretion on the
prosecutorial end of the judicial system.” (Robert)

e “| think the state bar should addressit in terms of addressing the law and what are
the law schools doing . . . to make the legal community diverse, because that’s
whereit starts.” (Victor)

Robert indicated that he saw areal need for more prosecutors and judges of color. He

contended that judges and prosecutors are human beings and as such they relate to those who
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look like themselves; they cannot empathize with someone who comes from a background which
is anathemato them. Victor thought that the diversity issue should be addressed starting in law
school. It was his opinion that the law schoolsin Georgia were not admitting and graduating
enough candidates of color.

Theme No. 3: The need to increaseinteraction among all bar memberswith
disenfranchised populations

Several of the participants noted that all members of the profession should have to work
with clients from all backgrounds and races in order to appreciate the full impact of race on the
practice of law. To thisend, it was recommended that the bar adopt a mandatory pro bono rule.
Participants comments that support this theme are listed below:

e “You know how CLE works. You know if it's an eight hour day they’ re gone by
noon. Y ou couple that with some pro bono and that would be a good start | think.”
(Brenda)

e “AndI'm finding that alot of these Black men actually want their kids. Not just to
pay support —they want to raise their children. But the system’ s perception of
them isthat they are all dead beat dads.” (Victor)

The participants thought that mandatory pro bono should be coupled with mandatory
continuing legal education in response to the race issue in the practice of law. The participants
believed that by forcing attorneys to work with racial minorities and other disenfranchised
groups, the pervasiveness of the race issue in the practice of law would be exposed while
simultaneously creating professional experiences which allow attorneysto relate to clients across

racial and socio-economic divides.
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CONSENT FORM

I ,agree to take part in a study entitled Attorney support for the I nclusion of
Race Related Topicsin Continuing Legal Education which is being conducted by L orenzo Bowman, Esq.,
Department of Adult Education, The University of Georgia, (770) 808-5955, under the direction of Dr. Thomas
Valentine, Department of Adult Education, The University of Georgia, (706) 542-4017. | do not have to participate
in this study if | do not want to; | understand that | can stop my participation at any time for any reason without any
penalty or negative consegquences. | understand that | can ask to have information related to me returned to me,
removed from the research records, or destroyed.

Thereason for the study is to assess the need to include race related topics in the Continuing Legal Education
requirements for members of the Bar in the state of Georgia.

I will not benefit directly from this research. However, my participation in this research may reveal a need that must
be addressed in continuing legal education requirements if the goal of State Bar of having the best trained lawyers
possible isto be met.

If | volunteer to take part in this study, | will be asked to do the following things. | will take part in oneinterview
that will last from 45 minutesto 1 hour in duration. Theinterview will be tape recorded. During the interview, |
will be asked to address the importance of race to my practice of law in the state of Georgia through a series of
guestions.

No discomforts or stresses are expected. No risks are expected. | understand that if | am uncomfortablein
discussing race at any time during the interview process, | can withdraw my participation without consequences.

The data from this study will be confidential and my identity will not be publicized to any third party unless
otherwise required by law. The tapes aswell as any identifying information will be destroyed on April 30, 2004.
The data from this study may appear in a published study, but the name of the company with which | am affiliated
and my personal identity will not be disclosed; pseudonyms will be used in referring to all participants.

The researcher will answer any further questions about the research, now or during the course of the project, and can
be reached at 770-808-5955.

My signature below indicates that the resear cher has answered all of my questionsto my satisfaction and that
| consent to volunteer for thisstudy. | have been given a copy of thisform.

Signatur e of Resear cher/Date Signature of Participant/Date
E-Mail: lorenzobowman@aol.com
Phone: 770-808-5955

Additional questionsor problemsregarding your rightsasaresearch participant should be addressed to Chris A Joseph, Ph.D., Human
Subjects Office, University of Georgia, 606A Boyd Graduate Studies Resear ch Center, Athens, Georgia 30602-7411; Telephone (706)
542-3199; E-Mail Address: |RB@uga.edu.
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Interview Script

Interviewer: Hello , | am Lorenzo Bowman, a Ph.D. candidate at the
University of Georgia. | am also amember of the State Bar of Georgia. (White interviewer will
instead indicate that they are assisting in dissertation research at the University of Georgia).

Interviewer: Thisresearch is concerned with the impact of race on the profession of law and the
efficacy of continuing legal education in addressing race.

Interviewer: Your participation is strictly voluntary. Y our participation will be treated with
strict confidentiality. Y our identity will not be revealed. Pseudonyms will be used in referring
to participants in the dissertation and any subsequent publication. Should you become
uncomfortable at any point during thisinterview, you may terminate it without any repercussion.
Please read over the consent form (interviewer will now distribute the form to the interviewee)
and let me know if you have questions about anything contained in it.

Interviewer: After reading the consent form, do you consent to participation and to the taping of
thisinterview. If so, please read and sign the consent form (given to participant at thistime).

Interviewee: Yes. (If no, then “Thanks’” will be extended to the interviewee and the telephone
conversation will be terminated).

kkhkhkkkhkhkkhkhkkhkhkkhkhhkhkhkkkhkkx*% Recorder |S now turne(j On*************************

Interviewer: What isyour primary area of practice expertise?

Interviewer: How long have you been in practice?

Interviewer: How has race impacted you in your law practice? Can you cite a specific incident?
Interviewer: Do you think that raceis significant to the practice of law? If so, in what way(s)?

Interviewer: How do you view the reaction of the profession to the significance of race in the
practice? Overall, how would your rate the response of the profession?

Interviewer: Assess the effectiveness of continuing legal education in addressing the issue of
race and its significance in the profession?

Interviewer: What are the possible roles of continuing legal education in addressing race in the
legal profession?

Interviewer: Thank you for your participation in this study. Should you wish to withdraw your
participation at any time, please give me acall at 770.808.5955.
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